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Speyer Property

« B4 Acre Parcel in Town of North Salem - near Titicus Reservoir
¢« The issue is an access easement, and the exchange of older easements for a newer one

that is more appropriate to the existing parcel subdivisions.

Previously there was a single parcel of land for which the City granted an access
easement. This parcel was subsequently subdivided into two parcels, one owned by

" TBli” " and one owned by his neighbor ¢ Pii____} The old City easement lies on the

e _LL Ll

parce] owned by I 75 ». § PII t previously used the old City easement which crossed the

lands of his neighbor, but there is now a dispute with'the neighbor involving use of the

casement. Litigation involving the older easement had been ongoing betweeni__PIl__and

the neighbor when ™5~ “spproached the City for his own easement which would avoid

representing him then ensued. A number of proposals and counter-proposals were
discussed with DEP’s objective being to protect the water supply. In addition, several
legal instruments were drafted and extensively negotiated.

Administrative Code permits granting new easement in exchange upon determination by
the Mayor that the property rights to be acquired by the City are of equal or greater value
than the property tights to be surrendered. This determination will be a condition of the
exchange and will be based on appraisals. Also, since the easement involves water
supply property, its disposition requires Water Board approval.

In exchange for a new City easement which would avoid the neighbors property,._ Pl i
would surrender 2 older easements crossing City lands. He agreed that he restrict

~ development on his 84 acres to a maximum of 6 single family homes and at no time
would more than 35% of the property be improved by construction of surfaces impervious
to water penetration.

DEP supports the exchange since it will not interfere with the City’s water supply and

because it would limit development on the {5l iproperty that would otherwise be

allowed by State and local law and under the City’s watershed regulations.

9/14/99 memo from Mark Hoffer to the Warer Bdard requesting transfer

9/24/99 the Water Board approved the easement exchange, but with a provise which
states that in addition to limiting future development to a maximum of 6 single family
homes and no more than 35% impervious surfaces, “nor shall its natural vegetative state
be otherwise altered or disturbed.  The intent of this provision was to limit runoff of
pesticides and other contaminants into the water supply.

Zn'd P:9T 0007 82 dag 2GS -G65-8T A XE d1a
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The Law Dept (Chris King) communicated with; P|| !and his attorney, but __PIl _ |
refused the condition imposed by the Boara. =~~~ :

At least 6 months ago, the Executive Director of the Water Board and DEP General
Counsel spoke with the Chairman of the Water Board to ascertain if the Board might,
after review by DEP engineers, agree to an alternative proposal to protect watershed

contacting the Law Department. We’ve heard nothing further from that time..

£0'd 87:9T 0007 8T dag 2856-S65-8TL: Xed d31
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NEW YORK CITY WATER BOARD

September 24, 1999
RESOLUTION

WHEREAS, pursuant 10 Section 11.1 of‘the Lease dated as of July 1, 1985, as
amended (the "Lease"), between the Board and The City of New York (the "City") relating to the
City's Water and Sewer System (the “System™), the City may not dispose of, or grant interests in,
real property included in the Leased Property (as such term is defined therein) without the written
consent of the Board; and

WHEREAS, the City has requested the Board's consent to the granting of an
easement (the "New Easement") over certain City-owned water supply lands described ip
Schedule I annexed hereto, to the owner for the purpose bfingress to and egress from certain
lands; and |

WHEREAS, the praposed New Easement would be granted pursuant 10 an
Easement Agreement (the "Easement Agreement") between the City and thelowner. in
substantially the form of Exhibit A annexed hereto; and

WHEREAS, in consideration of the granting of the New Easement, the owner has

© (x) egreed to surrender his rights to use two older easements crossing City-owned lands, and (y)

has also agreed 1o place certein permanent restrictions on his property, limiting the development
thereof, pursuant to a Declaration of frotective Covenants in substantially the form of Exhibit B
annexed hereto; and

WHEREAS, the Board has received certification of Metcalf & Eddy of New

York, Inc., Consulting Engineer, in accordance with Section 1 1.1(d)(i) of the Lease, with respect

S0°d 8F:91 Q00Z 8Z dag 2955-56G-8TL: XE4 d3d
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to the proposed New Easement and has delivered to the Board a certificate with respect to the

grantiog of the Easement; it is therefore

RESOLVED, that the granting of the New Easement by the City to the owner as

described ﬁbove is hereby apﬁroved pursuant to Section 11.1 of the Lease subject to the follawing
conditions: (i) there will be a determination by the Mayor based on appraisal that the property
;-ights to be acquired by the City are of equal ot greater value than the property rights to be
conveyed by the‘City; and (ii) the Easement Agreement sha!l ?rovide in substance that at no time ]

shall more than 35% of the Property be impraved by the construction of surfaces imperviaus to i

e
water penetrationlor by lawns nor shall its natural vegetative state be otherwise aitered or
P jor by g .

disturbed.

e .
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Department of
Environmental
Protection

59-17 junction Boulevard

Corona, New York .
11368-5107 5}/

Joel A. Miele Sr., P.E.
Commissioner

. Mark D. Hoffer
General Counsel

Bureau of Legal
Affairs

Tel (718)595-6555
Fax (718) 595-6543
www.ci.nyc.ny.us/dep

‘1%0“ 1}&
HERTAL TR0

{ www.c‘i.ny:.ny.us.’dep }

(718) DEP-HELP

NOV 2 ¢ o~

oF November 21, 2000
\%\ . ENVTRONMEN'I’FAIEECgERDINATION '

L X | 'D.wbla‘g

Alessandra Sumowicz, Esq.

Director, Mayor's Office of Environmental Coordination
100 Gold Street, 2nd Floor

New York, New York 10038

Re: Membership and Participation of the City of
/ New York in the One Call Users’ Council, Inc.
Y

' BSSendre
Dear Ms. SGmowicz:

As I promised in our recent conversation, I am writing to enlist
your assistance in coordinating and facilitating the City’s participation
in the One Call Users’ Council, Inc. ("One Call”). Article 36 of the New
York State General Business Law and 16 NYCRR Part 753 require
Operators of underground facilities within the State of New York to
participate in and be responsible for administration of a One Call
notification system to receive and disseminate information concerning
proposed excavations and to designate their underground facilities by
staking and marking when notified of proposed excavation work.

Over the past months, Commissioner Joel A. Miele, Sr., P.E.
has received correspondence from both the State Department of’
Public Service and One Call reminding DEP of the statutory
requirements and soliciting the City’s participation in the One Call
system currently operating in this area. Commissioner Miele has
acknowledged the important public safety aspects of participation in
the One Call System and has directed DEP staff to do what is
necessary to ensure our participation at the earliest possible date.

We have been in contact with One Call and have been informed
that City of New York as a municipality would by statute be exempt
from paying a proportionate share of the cost of operating the One
Call system. This membership however, would entitle the City to
receive the One Call notifications (which would enable the marking
out of City facilities) at only one focation which we would designate.

If the City determined that it required additional notifications (i.e. to
more than one agency) it would have to pay a full charge for each.
We have been informed that the Department of Transportation {(DOT),

NYC-WTC 000137756
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th epartment and Police Department also maintain facilities which~gust be

marked in response to One Call notifications. In addition, DEP currently doks not have

the staff which would enable it to mark its facilities at the approximately 100,000

DEP has explored the possibility of arranging for an outside vendor to receive the

One Call notifications on behalf of the City and mark out the City’s underground facilities
as required. Our research indicates that there are a number of firms which would be
willing to bid to perform this work for a fee. As DEP is the agency responsible for the
vast majority of the City’s underground facilities, it is prepared to join One Call and seek
a budget in order to initiate a procurement for the mark out work for itself; however we
believe it may be advantageous for all of the City’s underground facility operators to
join together in this endeavor. Also, it is our belief that the entities which seek to
excavate in the streets of the City and therefore require the mark outs should be made
responsible for the City’s costs in performing this service and that such costs should not
be passed along to the ratepayers/taxpayers. This can he accomplished by adding a
small additional amount to cover the cost of the mark out contract onto the fee paid for
DOT street opening permits.

We have already taken the liberty of reaching out to DOT and DOT staff has
expressed interest in jeining in this initiative subject to discussions and input by _
Commissioner Weinshall. Therefore, I would seek the assistance of your good offices in
securing necessary input and advice from City Hall and coordinating the involvement of
the various agencies should the decision be made to move forward in the manner which
I have outlined above.

Very truly yours,

Frank Schiano
Assistant Counsel

xc:  Comm. Joel A. Miele
D. Chapin
M. Hoffer
D. Greeley
M. Krysko
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THE COMMUNITY PRESERVATION CORPORATION

3 Wesc 37th Street
New York, New York 10018
Tel (212) 869-5300 S Q

Fax (212) 719-9374
.}‘ &9&/ \I December 20, 2000
A‘v }df’/

D

Mayor Rudolph Giuliani
Office of The Mayor
City Hall

New York, NY 10007

Re: New York Times — December 15, 2000 Water Meters Article

Dear Mayor Giuliani:

The Community Preservation Corporation, along with numerous other affordable housing
lenders and providers, has long been engaged with DEP on water/sewer pricing.

Enclosed is a copy of a letter To The Editor of the New York Times which we sent in
response to the article on water meters.

ery/truly ygurs

EGCEDVE

DEC 2 2 2000
o-0lbd Y
DEPUTY MAYOR OPERATIONS

John McCarthy
:Executive Vice President

cc: Deputy Mayor Joseph Lhota /
Commissioner Joel Miele Sr.

NYC-WTC_000137758
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THE COMMUNITY PRESERVATION CORPORATION

3 West 37th Screer

New York, New York 10018
Tel (212) 869-5300

Fax (212} 719-9374

December 18, 2000

Letters to the Editor
The New York Times
229 West 43" Street
New York, NY 10036

To The Editor:

In your December 15 article on flat rate water billing, the City is not given due credit for
developing a mechanism that reasonably balances water revenue needs and the economic health of -
affordable housing. In fact, The Community Preservation Corporanon one of the State’s major
affordable housing lenders, along with over 100 banks, non-profits, and muitifamily owners, urged
the City to pass such a policy. The flat rate option resulted from several years of discussion on ways
to mitigate the burden of escalating water/sewer costs on the affordable housing sector.

Without this change, water/sewer bills in many low- and moderate income apartment
buildings would immediately double or triple, or worse. This is because of a key fact your article
misunderstood: consumption by each tenant cannot be metered. An apartment building has one
meter in its cellar, and the owner pays a lump sum bill for the building’s total consumption. For
tenants, the “pay for what you use” price signal is broken.

Numerous studies since the late-1980's have proven higher-than-average consumption in
lower-income buildings. Larger family size and higher daytime occupancy are among the causes.
By contrast, luxury buildings have actually seen bills decline under metering.

Billing in proportion to consumption would therefore disproportionately allocate water
system costs from high-income buildings to low-income ones. This is not only inequitable, but
would starve long-term mortgage investment in necessary rehabilitation of aging buildings.

Exlecutive Vice President

~ NYC-WTC_000137759
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DEC-20-2000 16:53 FROM DEP LEGAL TD 912127893127 P.B1.G5
Departmentof/ .
Environmental FACSIMILE TRANSMISSION
Protection

5817 Junction Solevarm

Carona, New York TO: . ilﬂmi__-—-am_—up
11368-5107 -
FAX # 212-MQ- 3127

Josl A. Misle Sr, P.E.

Commissioner FROM: Mark D. Hoffer
0. Hoffer
e o TELEPHONE #  718)595-6328
FAX #: 1718) 595-6543

Burasu of Lagal

Affalrs . . I .
Tal (718) S95-6555 DATE: Q‘Z p X ZZ@G
Fax (718} 595-6543

.ch.nye.ny.us/
s CLYG.ny.gsidep TOTAL PAGES (including this cover page): __

Comments:

ReAse A me ™

,,D[SC.Q 3.

If you experience any problem in receiving this ransmission, please call
(718) 595-6528.

Confidentiaiity Note: This transmission contains CONFIDENTIAL
INFORMATION which may also be LEGALLY PRIVILEGED. Itis
intended only for the use of the recipient(s) named above. If you are
neither the intended recipient of this facsimile nor the employee or agent
responsible for delivering it to the intended recipient, you ace hareby
notified that disseminating or copying this facsimile is prohibited. If you
have received this facsimile in error, please notify this office by telephone
k"-“’“—\-& e and return the original to the address set forth, via the United States Postal
service. Thank you.

e ey
i werw, €1.nyE.AY. UL :deE
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Mayor’s Office of Environmental Co?rd’matmn ¢
Director, Alessandra Surmowicz
100 Gold Street, 2nd Floor
New York, NY 10038
Tel. 212-788-2924, Fax 21 2-788-2941

Fax

To: \j;ﬁnh L“‘fm -
F- 3/27 _

Tel. 212-788- S Q3T
From: _Phasasedie, |

Date: i lﬁ '
Pages (including cover sheet): : | \
Comments: 0 Urgent M.For your review O Reply ASAP

(1 Please comment (1 Per your request

\[lt\'nq-*" ) _ : . _ .
- '{:9:[*_. — WWMM
eSO . (Dﬁ)

— oy

If there are any problems with this transmission, kindly call 2]2-788-2924.

i j i ig | ded only for use
This facsimile transmission may contaln confidential or privileged 1nformatmnhwt_dil: .::! ::jt::ci: ient.’;' o are
by the Individual entity 1o which the transmission Is addressed. l_f you are neot lhle .;. e lsgion is strictly
hereby notified that any disclosure, dissemination, capying, or digtribution obf t‘ : rmme O siatcly o that
prohibited. If you have veceived this transmission in error, please notify us by telephon
we can arrange for the return of documents to us, at no cost to you.

NYC-WTC_ 000137761
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Department of

Environmental FACSIMILE TRANSMISSION
Protection
o e TO: A'**-,S_Sj\ﬂbkh W Mawea
11348-5107 _ |
_ FAX #: ——n
Joal A. M!ela &r., PE.
Commissianer FROM: ~ Mark D. Hoffer
g:ﬁtgi 22':?.;: TELEPHONE &  (718) $05.6528
"Bureau of Legal FAX #. (718) 595-6543
AHailre 1
Tal (718) 595-6555 DATE: 12 -] x E -394\

Fax (718) §85-6340
W Ci_nye.ny. usidep

TOTAL PAGES (including this cover page): __1Q

Comments:
OuR, LATSRST Ta Smm__b._ﬁw W aN

_mLM_p\J_MA-LL& HAR,
Ths N Case ol 5% A QAL

If you experience.any problem in recsiving this transmission. please call
(718) 595-6528.

Confidentiality Note: This transmission contains CONFIDENTIAL
INFORMATION which may also be LEGALLY PRIVILEGED. Itis
intended only for the nse of the recipieni(s) named above. Jf you are
neither the intended recipient of this fassimile nor the employee or agent
responsible for delivering it to the imended recipient, you are hereby
notified that disseminating or copying this facsimile is prohibited. If you
_— have received this facsimile in error. please notify this office by telephone
s % . and retumn the original to the address set forth, via the United States Postal

DEP service. Thank you.

E\w'

P
|, w1 YTy /@

V758 l JEP-HEL
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MAYOR’S OFC of ENV. COORD 1 212 788 2941 P.@3-11
VIA TELECOPIER January 11, 2001

& REGULAR MAILL

PRIVILEGED & CONFIDENTIAL

Mr. Lawrence S. Schwartz
Chief Advisor to the County Executive

Westchester County s
Michaelian Office Building 2
While Plains, New York 10601 RERCTRY

Re:  Proposed Sewer Diversion Project ("Project”) - City
of New York (City) / New York City Department of
Environmental Protection (DEP) / County of
Westchester (County)

Dear Lamry:

Further to our telephone conversation, DEP has now
reviewed your proposed revisions to the draft Term Sheet
which accompanied my letter of November 30, 2000.

‘We appreciate the time you have taken and the careful
attention you have given in reviewing the draft Term Sheet,
as well as the time and antention you have spent in
numerous telephone conversations about the Project. We
believe we can accommodate virtually all of the County's
concerns in a way that preserves the basic terms we have
discussed, and that will allow the Project to move forward.

Enclosed with this letter is a revised draft Term Sheet,
which has been blacklined to show the location of all
changes we are now proposing, What follows is an
explanation of why the changes are proposed and why we
believe they represent a fair basis for moving ahead
(references are to paragraph numbers in the revised draft
Term Sheet). :

1 - We have made the corrections you requested with
respect to identifying the various facilities involved in the ot
Project. We have algo included Baldwin Place {a/l/a "
Shop-Rite) as a WWTP to be diverted, for two reasons: (1)
we believe it would benefit water quality to do so, and (ii)

i v gl

,L{y.g !
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it will contribute (by our estimate) $884,000 in reavings” that we will apply towards the Project.
Please note that we estimate it will cost approximately $355,000 1o make Baldwin Place part of

the Diversion Project (dccomxssioninglconncction).

| - We have revised the language dealing with Yeshiva Farm Setlement to make clear
that to the extent feasible, all State Environmental Bond Act or other State funds remaining after
design and copstruction of a sewage collection system at Yeshiva Farm Settlement will be
applied toward the remainder of the Project including connection (@ the Yonkers Joint WWTP.
We have understood that the Diversion Project costs include the costs 1o divert flow from
Yeshiva Farm Settlement and Stanwood areas to the Yonkers Joint WWTP, as well as the ¢05US

to sewer those particular areas. Please confirm that our understanding 15 correct.

2 - Because Baldwin Place has been added, we have raised the $29 Million ¢ceiling 1o "
$29.355 Million. We have also added an $1.039 Million contribution by the City in respect of
the savings from divertng Baldwin Place. We have dealt with the issué of Regulatory Upgrade
review fees by apreeing to pay a £200,000 fee but stipulating that this sum will be applied by the
County towards the Project (thus, in effect, bringing the City's contribution on Baldwin Place up
ta 2 full $1.239 Million (see discussion of Baldwin Place above ). Inthe end, this results in a
capital "gap" which the City is willing to share o a 50/5Q basis (your réquest), and does not
require the County to forego veview fees.

The essential mathematics arc as follows:

Cost: original project cost as estimated by the County ....... $29.0 Million

+ additional cost associated with Baldwin place c...... § 355 Million
TOTAL $29.355 Million

LESS

a) City contributions per MOA Paragraph 140(]):
Yorktown Heights, Riverwoods, Random Fams $21 Million

Baldwin Place $ 1.039 Million
b) Application of $200,000 review fee 52 Million
(City pays it; County applies it)
CAPITAL "GAP" £7.316 Million
YTELDS 50750 shacing of capital gap | $3,658,000 each

3 - We have revised the language to make clear that the four existing WWTPs being
diverted are not required to swrender any exisung SPDES permit capacity that it pot being used.
However, the Project may not take in any flow from those WWTPs that is above and beyond
their existing SPDES flow Limit (which you and David both indicated was acceptable). We have
also ade clear that, with respeet to Yeshiva Farm Settlement and Stanwood, the Project will

NYC-WTC_000137764
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JAN-16-2001 15:34 MAYOR'S OFC of ENY, COORD 1 212 788 2541 P.@511

only accept existing flow from existing occupied structures (no! new development). Finally, we
have allowed for the Project to be sized to accommodate specific, 1dentified "focus areas" (these
will need to be identified and agreed upen), with the understanding that (i} the City will not pay
for any incremental costs associated with bringing these areas in (we did not discuss anything
other than Yorktown Heights, Riverwoods and Random Farms originally and our financial
analysis makes ne allowance for these "focus argas"); and (ii) the flow to be accepted is again
limited to existing flow to septics from existing occupied structures {not new development).

4 - We accept the 36 month timetable you suggested in our last telephone conversation.
We feel that the Project must have a set start date, which we believe should be pegged 10
execution of the formal Intermunicipal Agreement. However, we recognize that delays in
obtaining permits may slow the Project down and require an extension of time. The City will
agree to a reasonable extension if the Project is delayed for this reason, so long as the County has
diligently pursued the necessary permits, the delay is nor due to its own acts or omissions, and
EPA and the State have agreed in advance to the extension. We also feel that first priority
should be given to design work and permitting for the Yorktown Heights portion of the Project.

5 - We believe the language should stay as originally writien. As I have explained, the
City cannot and will not commit to simply write a check for an agreed-upon amount each year, in
respect of O&M. We would commil to make payments, up to the agreed-upon amount each year
(for 15 years), against proof of actual and reasonable O&M expenses incurred by the County
during such year. Given your projections of O&M expenses, this should not prove to be
burdensome. :

6 - We have made the changes you requested.

7 - See (2) above. We have provided for a review fee of $200,000, which will ultimately
be applied tawards the capital costs of the Project. In this way, we can reach a 50/50 sharing of
the capital "gap” as well as preserving a review fee.

7 - We feel very strongly that basic review of Regulatory Upgrade plans can and should
be completed in 21 days, except in cases where a plant poses unusual/complex issues. In effect,
th¢ County has already accepted this time frame hy taking delegation of NYSDEC’s review and
approval role re WWTPs in the watershed portion of the County (as per a prior MOU between
the City and NYSDEC, NYSDEC committed to a 21-day turnaround on plans). Nonetheless, we
recognize that circumstances associated with certain plants may requirc more time, perhaps as
long a5 60 days (your suggested text would allow for a review period of 60 days, at maximum).
There are a number of ways this flaxibility can be built in {we are uncomfortable with general
language dealing with "administrative burden"”; the test should be facts and circumstances
associated with a given plant). We suggest that the County identify, in advance, those plants
where, due to size, age or other unique factors, a longer review perjod would be appropriate, if
necessary.

8 - We have altered the language to make clear, as per previous discussions, that the
Counry may approach the City with other projects whenever it chooses, However, the City's

NYC-WTC_ 000137765
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anly obligation vis 2 Vis diversion is as stated in MOA Paragraph 140(1). and th.e City makes no
commitment or promise whatsoever that it will support any other diversion project.

10 - We have changed the date by which the Counry must obtain approval of the
Diversion projest from DEC, DOH and EPA to January 31, 2001.

I would appreciate your reviewing the enclosed document and advising me whether we
have an understanding or whether further discussion is needed. We are willing to come to your
offices for such discussion, if that is desirable. Ithank you again for all of your time and effort
on this initiative, which is very much appreciated.

vm mﬂy yours,
o0 DLALR
Mark D. Hoffer

MDH:mdh

SCHWARTZWPD

Enc.

ce:  Commissioner Miele
FDC D. Chapin
C. Srurcken
M. Principe
R Ravallo
E. Polese
S. Adams (Law)

T NYC-WTC 000137766 ' - e —
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DRAFT- 1/1172001

PRIVILEGED & CONFIDENTIAL

COUNTY OF WESTCHESTER (COUNTY)/
NEW YORK CITY DEPARTMENT OF ENVIRONMENTAL PROTECTION (DEF)

Sewage Diversion Project
Term Sheet

| - Diversion Proiect (Project): Design; construction and installation of equipment and facilities
necessary to decommission the following wastewater treatment plants (WWTPs) (including
relinquishment of their SPDES permits), convert same (o pump stations (as necessary) and divert
sewage now treated at those WWTPs to the County-owned Peekskill WWTP or the
municipally-owned Yonkers Joint WWTP for secondary treagment and discharge to the Hudson

River:

a) Yorktown Heights WWTP, Baldwin Place (a/k/a Shop-Rite) WWTP diverted to
Peekskill WWTR

¢) Riverwoods WWTP, Random Farms WWTE diverted to Yonkers Joipt WWTP

In addition, design. construction and installation of equipment and facilities to collect and divert
sewage now treated and disposed of subsurface (via septic systems) at Yeshiva Farm Scttlement
and Stanwood. located in the Town of New Castle, New York, to the Yonkers Joint WWTP (via
Riverwoods).

Yorkiown Heights, Riverwoods, Random Farms, Yeshiva Farm Settlement (septic) and
Stanwaod (septic) collectively referred to as nDiverted Facilities”.

Re Yeshiva Farm Settlement - County to cause Yeshiva Farm Settlement (YES) to epphy-any

1 o oapital-costs-oftha Prejeet. make dilipent am;lictinn for New York State Clean
lean Air Bond Act. Environmental Protection Fund, or other State fundin
monics to which YFS may be eligible for the design and construction of 3 sewage collection

system at YFS and connection of such system to the Yonkers Joint WWTP. If YFS enters into a

St'gtf: assistance contract for any such monies, such monies shall be applied {to the extent
eligible) 1o the overall Project, first towards such sewase collection SYSIETI and thereafter

towards the remainder of the Project including connection to the Yonkers Joint WWTP.
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2 - Capital Cost of Project
a) Estumated at 520 29.355 Million

b) City of New York (Cify) to pay $28-7 22,039 Million under MOA Paragraph 140{(]),
as avoided capital costs of upgrading Yorktown Heights, Riverwoods, Baldwin
Place and Random Farms under DEP's Regulatory Upgrade Program.

County to apply the review fee ($200.000) collected under (7) below towards
the capital cost of the Project.

City and County to share funding balance of éapital ¢ost {difference between
§26-~229.355 MM and $38 22.23% MM} as follows; County to contribute $5-Millien
$3.658.000; City to contribute $3-3 3,658,000 Millien.

l'f actyal costs come in below $29 29.355 Million, or ifaddin'onal fund_s_from
sources are made available for the Project {e. or State thereby
rcducmg such balance, County and City to cover such reduced balance m-a-Faue-e-f—S-}-ia

4-on a S0/50 shared basis.

c) If actual and reasonable cost of Project exceeds 529 29.355 Million, County will bear
the eéXcess cost except for any portion thereof due to extraordinary, unforeseeable

. circumstances (e.g., material change in amount of subsurface rock to be excavated,
beyond what could reasonably be anticipated), which the County and City will share on a
50/50 basis.

3 - No Growth Project: The Project is intended to divert sewage currently treated by the Diverted
Facilities out of the New York City Watershed, not to facilitate additional growth. Accordingly

* Project facilities (pumpin ions and ines) will be sized to h

flows 10 be treated at the Diverted Fagilities, as follows:

for Yorktown Heights, Riverwoods and Random Farms - the flow as

gpprovg' .bx DEP under the Conceptual Upgrade l_’]am (CUPs) for

such facilities, or, if higher, as allowed under the

Inne ¢vent shall the &o)cct be sized to handle flows from any such facility at a jevel
greater than its existing SPDES permit flow level.

~ NYC-WTC_000137768
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for Yeshiva Farm Settlement and Stanwood - the flow currently being
handled by onssjte septic systems from existing accupied structures
at those areas, as of the date hereof. In no event shall the Project

be sized to handle flows from any new hook ups afier the date hereof

at either such area.

® No additiona] connections may be made to the Project wathout the
City's written consent. The City will consent 1o the connection of
any of the following areas, currently served by failing of soon-to-be
failing septic systems, subject to the limitations noted below:

[Identify areas and estimated aggragate flow]
Limitations

a) The City will not be respgnsible for any costs associated with connecting
such areas 1o the Project, including, without limitation, any casts

for uparades or improvements to the Peekskill or Yonkers Joint WWTPs
to handle flows from such areas. nor for any incremental operational and

maintenance costs related 1o Project facilities or to guch WWTPs.

b} Flows to be handled from such arcas are limited to current flows from
existing occupijed structures in such areas, connected to operating septic systems
as of the date heveof: flows to be handled shall not include any flows from new

development.

* 10% diversion "credit" earned available under Watershed Rules and Regulations,
after completion of Project, to be limited to accommedating needs of County for
school expansion/construction and/or consmruction of affordable housing, as

per in accordance with and limited by the [reference court decree/plan or other relevant
docurnent(s) spelling out plans for affordable housing construction]. County to enact
local legislation to effect this limitation.

4 - Desien, Construction, Proje_ct Timetable:

* County to bid out, contract for, and manage design and construction of
Project.
* Counry to complete Projeet within 36 months of date of execution of
Intermunicipal Apreement (see below): County to make diligent application

for all necessary permits upon commencement of Agreement and while design
work is underway; first priority shall be given for the permitting and design of
Project facilities necessary to divert the Yorktown Heiphts WWTP. If the County
at any time determjnes that it requires additional time to complete

the Project because of delavs associated with issuance of permits by penmitting

agencies, the County may request an extension of the Agreement for a reasonable
additional amount of time, provided the Country demonstyates that:

NYC-WTC 000137769
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_ the Coynty has been diligent in its pursuit of the ermit(s) in
guestion and the delay is not due to any act or omission of the Connty:

-_the County obtains the consent of USEPA and the State of New
York to such extension; and

- the County comnmils at jis own expense {0 implementing any intenm

mitigation measures are required by USEPA and the State and are directly attnbutable 10
such approved extensions (€.g.. pump-outs). '

$ . Operation and Maintenance (O&M) Costs:

To facilitate implementation of Project, City will contribute funds towards actual and
reasonable O&M Costs of the Project (as hereinafter defined), subject to the following limits:

* Maximum annual City contribution to fund: 400,000 first year, escalating by 3% ¢ach
year through the fifteenth year of term (see below). Payment to be made against documented
actual and reasonable O&M Costs incurred, County to pay for any O&M Costs above the City's
maximum contribution for a given year.

* Term: 15 years; City to make initial annual contribution ($400,000) in calendar year

2002, 1o start funding an account for O&M Costs. No City O&M obligations after the 15U year.
Monies paid by City far O&M to be returned to City if the Project is not completed.

= O&M Costs of Project: Actual and reasonable costs of operating and maintaining the
pumnp stations, pipelines and other cquipment constructed as part of the Project and used to divern
sewage from the Diverted Facilities 10 Peekskill or Yonkers WWTP, PLUS actual and
reasonable incremental O&M Costs incurred by the County a1 the Peekskill WWTP as a result of
County improvements at Peckskill necessary to re-Tat¢ cuch WWTP to accept sewags from the
Project without loss of exigting unused capacity (s¢e below).

6 - Improvements et Peckskill WWTP: County solely responsible for funding any necessary
improvements at the Peckskill WWTP to re-sate upgrade the WWTP to accept flow from the
Project without loss of existing unused capacity (estumated by County as $8-+8 12 Million).

City not responsible for the costs of any pecessary improvements at Peckekill WWTP or Yonkers
WWTP to accept flow from Project.

7. Review of Regulatory Upgrades in Westchester County: In consideration of City support for
the Project, County to make the following accommodations to the City, in connection with

County DOH review of WWTP upgrades under the Regulatory Upgrade Program:

Froview-of-cuch-upgrades:
Review fee payable by the City for review by County DQH of all WWTE upgrades under
Program shall be $200.000 in the aggregate.

NYC-WTC_000137770 - 7 B
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* Subject to exception noted below, County DOH to turn around reviews of final upgrade
plans within 21 days of submission; plen deemed approved if no response given in 21
days. DEP to cooperate with County DOH by promptly submitting copies of facility plan
and PUP BUP for each upgraded facility upon receipt from WWTP OWTer's

sngineer, and promptly furnishing such other information as County DOH may
reasonably request from time to time.

Exception: [For the following WWTPs, the County reserves the right to take

additional time for review provided that the Caunty notifies the Ciry, in writing, within
13 days of receipt of submission of the date on which the review will be completed,
which date shall be no morc than 43 days after the date of said notice letter. Plan deemed

approved if no response received within such extended time frame.
[name plants - by size? age?]

East of Hudson Water Quality Investment Funds. Wemmm

8.

eCa acknowle t, except as essly provided in the New York Ci
Waterched Memorandum of Apreement (MQOA), Paragraph 140(1), the City is not
obligated to contribute any funding towards any proposed diversion project. The
City has ipdicated to the County that it does not intend to contribute funding, other than
to the extent required (if any) under MQA Paragraph 140(]), towards any '
other diversion project (i.e., other than the Project) before the County spends
its FOH Water Quality Investment Funds. The County may présenta further diversion
project or projects to the City fox its consideration at any time, but nothing contained

herein shall constitute (or be deemed to constitute) any vepresentation,
commitment or aereement by the City that it will provide any funding
for such _project or projects,

9. Repulatory Upgrades. Consistent with MOA Paragraph 141 (D), the City is relieved of
spending any additional funds towards the upgrading of the Yorktown Heights, Riverwoods and
Random Farms WWTPs in situ, under the City's Regulatory Upgrade Program, and all work
diracted towards such upgrading shall immediately cease.

10. Regulatory Concurrance. ‘County is to take responsibility of securing conceptual approval of
the Praject from NYSDEC, NYSDOH, and EPA. Conceptual approval to be secured by
12452888 1/31/01 in order to tnove forward. '

11. [ntermunicipal Agreement. No legal obligations chall arise between the Ciry and the County
with respect to the Project, except upon execution of an Intermunicipal Agreement by the City
and the County, embodying the above terms, and in form and substance satisfactory to each.

termsh2 wpd

TOTEL P. 1@
TOTAL F.11
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wlork
Department of
Environmental
Protection

59-17 Junction Boulevard
Corona, New York
11368-5107

| A Miele Sr. P.E To: Joseph J. Lhota
Joel A. Miele Sr., P.E. ' D
Commissioner eputy Mayor
ragissssses From:  Joel A Micle St PE 2o
imiele@nysnet.net Commissioner
Date: January 12, 2001
Re: Turbidity Rates and Chemical Additions to the Water
Supply

Due to heavy rains and attendant runoff in the watershed during
December 2000, water quality has shown an increase in turbidity levels.
To avoid violations of state codes and, more importantly, violations of the
filtration avoidance requitements, DEP has requested and received, from
both NYS Dept. Of Health and NYSDEC, permission to add alum into the
Catskill Water Supply. The addition of alum acts as a flocculent and
assists in the settling-out -process. As of Wednesday, January 10th, the
turbidity levels have stabilized. We will continue adding alum until we’re
convinced that the levels are trending down.

I have attached our letters of request and the the State’s approval letters for
your information,

cc: Vincent A. LaPadula /

www. cl.nyc.ay.us / d@

(718) DEP-HELP
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Jeneral Counsel

jureau of Legal
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"ol (718} 595-6555
-‘ax (718) 595-6543
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January §, 2001

Via Facsimile and Federal Express

Ms. Margaret Duke

Regional Permit Administrator

New York State Department of Environmental Conservation
Region 3

21 South Putt Comers Road

New Paltz, New York 12561-1696

Re: Alum Treatment of Catskill Water Supply
Dear Ms. Duke:

The New York City Department of Environmental Protection
(DEP) requests the approval of the New York State Department of
Environmental Conservation (DEC), pursuant to DEC’s emergency
authorization authority, for a State Pollutant Discharge Elimination
System (SPDES) permit to add alum into the Catskill Water Supply, 6
New York Codes, Rules and Regulations (NYCRR) 621.12. For the
reason detailed below, DEP proposes the introduction of Alum into the
Catskill Water Supply on an emergency basis in order to control S
significant turbidity levels in this water supply source.

DEP’s proposed addition of alum into the Catskill Water Supply
will reduce turbidity levels in the Kensico Reservoir, which in turn will
prevent a violation of the turbidity levels for an unfiltered source water, as
set forth in the federal Surface Water Treatment Rule and the State
Sanitary Code. Pursuant to both the Surface Water Treatment Rule and
the State Sanitary Code, the turbidity level of a “representative sample of o
the [system’s] source water [taken] immediately prior to the first or only
point of disinfection application” cannot exceed 5 nephalometric turbidity
units (NTU). The first and only point of disinfection for the Catskill
Water Supply is the Lower Effluent Chamber at the Kensico Reservoir, .
below the Ashokan Reservoir. In addition, an exceedance of the turbidity
level is a violation that may result in a fine under the State Sanitary Code,
and which will require public notification of the violation. Further,a = %
public water supply system that does not filter may lose filtration GEE
avoidance if there are more than two turbidity events during the previous:_’
twelve month period or five turbidity events ia the last 120 month period.”™ -
Thercfore, the City finds this potential treatment critically important to the -
protection of our water supply and retention of filtration avoidance for the .

R

a

i)
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. Catskill Water Supply.

Over the last several days, turbidity levels from the Ashokan Reservoir have been steadily
increasing as a result of an intense rainstorm of December 16-17, 2000. This storm (and
subsequent precipitation) has resulted in a surge in the Ashokan Reservoir storage levels and
high turbidity readings, particularly within the West Basin of the Reservoir. These high water
levels have also made it difficult for DEP to isolate for a prolonged period of time the more
highly turbid waters of the West Basin of Ashokan Reservoir, from the less turbid waters of the
East Basin, where we are currently drawing water from. Since the storm event, the turbidity
levels leaving Ashokan Reservoir into the Catskill Aqueduct (EARCM) have exceeded 20 NTU.
DEP water quality monitoring efforts indicate that there is the possibility that Ashokan Reservoir
conditions may worsen causing even higher turbidity loading to Kensico Reservoir. In addition,.
the same storm event has affected Rondout Reservoir and the Delaware Water Supply. Turbidity =%
entering Kensico from the Delaware Supply is currently 2 NTU. The elevated turbidity on both th@é
the Catskill and the Delaware Water Supply, coupled with the fact that the Croton System js =~~~ ™ o=
currently shut down and cannot be used as an alternate supply, means that the turbidity in
Kensico will worsen significantly over the next several days. DEP finds that these circumstances
require the treatment of the Catskill Water Supply with alum to coagulate and settle the = - -
particular/colloidal matter entering the Kensico Reservoir. DEP would add alum at the alum
plant in Pleasantville, just above the Upper Effluent Chamber of the Kensico Reservoir.

At the present time, turbidity levels of the source water leaving the Kensico Reservoir are
above 1.5 NTU. During the time that alum treatment is underway, DEP will comply with the
enclosed monftoring and sampling schedule (weather permitting) to insure the integrity of the
water supply.

As stated above, DEP submits this application for an emergency SPDES permit to DEC
pursuant to 6 NYCRR Part 621.12(b)(1-3). In accordance with these provisions, accompanying
this application, which has set forth the reasons for the emergency permit, DEP submits to you
the following: the enclosed monitoring and sampling protocols and a location map of the
proposed project.

As detailed above, DEP concludes that the recent storm surge and the resulting high
turbidity levels constitute an emergency and requires DEC's immediate attention,

Thank you for your attention to this matter. Tf you have any questions please contact the
undersigned at (718) 595-6555 or Dr. David Lipsky, Deputy Chief, Watershed Operations,
Division of Drinking Water Quality Coatrol at (914) 773-4436.

Sweerely,
’}\A a2 D
Mark D. Hoffer

Enclosure |

ccwlenc.:

NYC-WTC 000137774
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January 8, 2001

Via Facsimile and Federal Express

Mr. James Covey, P.E.

Bureau of Public Water Supply Protection
New York State Department of Health
Flanigan Square '

547 River Street, Room 400, 4th Floor

Troy, New York 12180-2216 I

Re: Alum Treatment of Catskill Water Supply

Dear Mr. Covey:

Pursuant to section 5-1.23(a} of Title 10 of the New York Codes,
Rules and Regulations, the New York City Department of Environmental
Protection (DEP) requests the approval of the New York State Department
of Health (DOH) for the temporary alteration of its treatment process of the
Catskill Water Supply. For the reasons detailed in the attached letter to the
New York State Department of Environmental Conservation (DEC), DEP
requests DOH’s immediate consideration of this proposal.

Thank you for your attention to this matter. If you have any questions
please contact the undersigned at (718) 595-6555 or Dr. David Lipsky,
Deputy Chief, Watershed Operations, Division of Drinking Water Quality
Control at (914) 773-4436.

Sincerely,
e DY
Mark D. Hoffer
Enclosures
cc wlenc.:

Sandra Allen, NYSDEC
Michael A. Principe, NYCDEP
David Lipsky, NYCDEP
Steven Schindler, NYCDEP

NYC-WTC_ 000137775
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’9 STATE OF NEW YORK
DEPARTMENT OF HEALTH

Flanigan Square, 547 River Street. Troy, New York 12180-2216

sonia C. Novello. M.D., M.P.H_ DrP H. . Dennis P. Whalen
Commissioner Execulive Deputy Commissioner

January 9, 2001

Mr. Mark D. Hoffer, Esq.

General Counsel

Bureau of Legal Affairs

New York City Department of Environmental Protection
59-17 Junction Boulevard

Corona, NY 11368-5107

RE: Alum and sodium hydroxide treatment of Catskill System

Dear Mr. Hoffer:

We have received and reviewed your January 8, 200! request for approval to add alum and sodium

hydroxide to Catskill system water at the Pleasantville Alum Facility prior to it entering Kensico

Reservoir. The purpose of the addition of alum and sodium hydroxide is to reduce the level of

turbidity in water currently being delivered from the Ashokan Reservoir and thereby prevent a

violation of the State and Federal raw water turbidity requirements for an unfiltered surface water

source as set forth in the federal Surface Water Treatment Rule (SWTR) (See 40 CFR 141.71) and

the New York State Sanitary Code in 10 NYCRR Section 5-1.30 (c) (2). Such a violation could e
result in an imminent condition which can be responsible for causing illness and thus could constitute

a public health hazard as defined in 10 NYCRR Section 5-1.1 (ar). :

Both the SWTR and the State Sanitary Code specify for a filtration avoidance system, such as
the Catskill system, that raw water turbidity immediately prior to the first or only point of
disinfection cannot exceed 5 nephelometric units (NTU). The first point of disinfection for New
York City’s Catskill System is the Lower Effluent Chamber at Kensico Reservoir. An
exceedance of this turbidity value is a violation under the State Sanitary Code and could result in
the loss of a system's filtration avoidance if there are more than two turbidity “events” during the
previous twelve month period or five events during the previous 120 month period. In addition,
disinfection must also be sufficient to ensure at least 99.9 percent inactivation of Giardia lamblia
cysts and 99.99 percent inactivation of viruses. ' o

NYC-WTC_ 000137776
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The turbidity requirement in both the SWTR and State Sanitary Code is a key provision intended
to protect against adverse health effects from exposure to pathogens in drinking water. These
requirements are designed to decrease the risk from waterborne microbial pathogens by limiting
levels of particulate material in drinking water. Excess turbidity interferes with disinfection and
can provide a shelter for pathogens by reducing their exposure to attack by disinfectants.
Evidence exists that controlling turbidity is a competent safeguard against pathogens in drinking
water. The operational changes to control the release of the high levels of turbid water in the
Ashokan Reservoir West Basin and the flow reductions from the Ashokan Reservoir East Basin -
have not been sufficient in reducing the overall turbidity load from the Catskill system into
Kensico Reservoir.

While the raw water turbidity leaving Kensico Reservoir has not yet exceeded the 5 NTU
regulatory limitation, without the addition of alum and sodium hydroxide, such an exceedance is
imminent. In the City’s Afier Action Report on the application of alum and sodium hydroxide in
1996 the City demonstrated that the addition of alum and sodium hydroxide was able to control
turbidity in the Catskili water system and limit its impact on turbidity levels in Kensico
Reservoir, such that at no time did the Kensico effluent points exceed the SWTR 5 NTU limit.
The addition of alum and sodium hydroxide is the only known feasible altemmative readily
available to the City at this time.

A public health hazard is defined in Department reguiations as “an existing or imminent
condition which can be responsible for or cause illness, injury or death and for which immediate-
corrective or remedial action is required”(10 NYCRR Section 5-1.1 (ar)). Disinfection which is
inadequate to destroy harmful microorganisms or to maintain a specific chlorine residual is one
example of a public health hazard. (See 10 NYCRR Section 5-1.1 (ar) (5)). The addition of
alum and sodium hydroxide would be an “immediate corrective or remedial action” that has been
demonstrated to reduce turbidity levels in the Kensico Reservoir.

Therefore, given the high turbidity levels in water entering Kensico Reservoir and the potential
imminent development of a public health hazard, we approve your request to add alum and
sodium hydroxide as outlined in the January 8, 2001 protocol attached to your approval request -
with the following additional conditions:

1. the City must first obtain approval from the New York State Department of Environmental
Conservation (NYSDEC);

2. the City must notify this office before starting the alum and sodium hydroxide application:

3. the City must notify this office of the proi;osed alum and sodium hydroxide dosage and any
changes in dosage, and receive approval of such changes before commencing the feeding or
altering of alum and sodium hydroxide;

4. the City keypoint and limnological monitoring protocol must be implemented as proposed in
the attachment to Mr. Hoffer’s January 8, 2001 letter to Ms. Duke of NYSDEC Region 3
subject to the following provisions:

NYC-WTC 000137777
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A. Limnological monitoring will be performed at sites 3.1, 4, 4.1, 4.2 and Sondays 1,2, 3,
5,7 and 9 and then three times per week as proposed in the attachments to Mr. Hoffer’s
January 8, 2001 letter to Ms. Duke of NYSDEC. Any changes in alum and sodium
hydroxide dose or treatment regime (e.g. increase in alum and sodium hydroxide dose)
due to increases in turbidity should result in increased monitoring (i.e. revert to daily
sampling until stable turbidity removals are achjeved). The City must make every effort
to sample these sites, regardless of ice cover conditions.

B. The sediment traps deployed at Sites 5, 4.2, 4.1 and 4 during the addition of alum and
sodium hydroxide to the Catskill System must be collected every week.

C. Pathogen samples (Giardia spp. and Cryptosporidium spp.) must be collected daily at the
two Kensico effluent keypoint locations (DEL18 & CATLEFF) throughout the duration
of the alum and sodium hydroxide application, unless a reduction is authorized by this
QOffice;

5. keypoint and Limnological monitoring results are to be submitted to this Office as the data
become available. Pathogen data are to be transmitted within one week from the sample date; -

6. the City must demonstrate that every effort is being made to reduce unnecessary or excessive
water use within the City’s distribution system,

7. the City must accelerate the repair/remediation efforts currently underway in the Southern
portion of the New Croton Aqueduct. Every possible effort should be made to expeditiously
get the Croton system back on line;

8. the City must maximize the use of the Delaware and Croton systems during this alum and
sodium hydroxide treatment event; and

9. the DEP must notify this office when the alum and sodium hydroxide operation is terminated
and prepare and submit an After Action Report within 60 days of the end of the alum and
sodium hydroxide operation.

Sincerely,

W feR L

Michael E. Burke, P.E.
Director '
Bureau of Public Water Supply Protection

NYC-WTC 000137778
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cc: Mr. Tramontano
Mr. Wakeman/Burhans
Mr. Covey
Dr. Sokol ,
Ms. Johnson/Mr. Philip
Mr. Abrams, DLA
Ms. Allen, NYSDEC _
Mr. N.G. Kaul, NYSDEC
Ms. Duke, NYSDEC
Dr. Mojica, NYCDOH
Mr. Luke, NYCDOH
Mr. Gratz, USEPA
Dr. Principe, NYCDEP
Dr. Lipsky, NYCDEP
Mr. Sakala, Westchester County

IVRCUCatAlum.doc
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® Mark Hefkr [P pe e

! Co.Deps. Co. ~

New York State Department of Environme [ " Pt j
Division of Environmental Permits, Region 3 T 5653 e i
21 South Putt Corners Road, New Paltz, New Yor

Phone: (845) 256-3000 - FAX: (845) 255-3042 R J::n":'Cah_”
Website: www.dec.state.ny.us Commissioner

Janvary 9, 2001

Mark Hoffer, General Counsel

Bureau of Legal Affairs

New York City Department of Environmental Protection
59-17 Junction Boulevard

Corona, New York 11368

RE: Emergency SPDES Permit for Addition of Alum and Sodium Hydroxide to the Catskill and
Delaware Aqueduct Systems
Towns of Mount Pleasan®, North Castle and IHarrison, Westchester County
DEC Permit No. 3-9903-00023/00006

Ut
- e
Sl

EMERGENCY AUTHQORIZATION
Dear Mr. Hoffer:

Based on your letter of January 8, 2001 (including proposed imonitoring protocols), the N'YS Department
ol Environmental Conservation (DEC) has determined that an emergency exists, as definced in Section 70-
0105.6 of the Environmental Conservation Law (ECL). Pursuant to Section 70-0116 of the ECL and 6
NYCRR Part 621.12, DIEC makes the following findings:

1. Turbidity levels in the Ashokan Reservoir have increased as a result of severe wet weather
precipitation events, particularly an event that occurred on December 16-17, 2000. These natural
wel weather occurrences have in turn caused increased turbidity in the Kensico Reservoir. The
Lower Effluent Chambcr at the Kensico Reservoir is the first and only point of disinfection for the
Catskill water supply, which serves as the potable water supply for millions of New Yorkers.

2. The Federal Surface Water Treatment Rule (SWTR) and the New York State Department of Health
Sanitary Code provide that for an unfiltered surface water system, the raw water turbidity
immediately prior to the first or only point of disinfection cannot exceed 5 nephelometric units
(NTU). 40C.F.R. § 141.71(c}(2)(i); IONYCRR § 5-1.30(c)(2). The turbidity requircment in both
the SWTR and the New York State Sanitary code is a key provision intended to protect against the
adverse health effect of exposure to pathogens in drinking water. Excess turbidity hampers
disinfection by prov1dmg a shelter for pathogens by reducing their exposure to attack by
disinfectlants. N

L)
.

The New York State Sanitary Code defines a public health hazard as “an existing or imminent
condition which can be responsible for or cause illness, injury, or death and for which immediate
corrective or remedial action is required.” 10 NYCRR § 5-1.1(ar). Disinfection which is
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inadequate to destroy harmful microorganisms or to maintain a specific chlorine residual is a
specific public health hazard under 10 NYCRR Part 5-1.1(ar)(5)

4. The proposed use of alwm treatment would be a corrective or remcdial action as Uiose terms are
used in 10 NYCRR Part 5-1. Alum treatment has been demonstrated to reduce turbidity levels in
reservoirs, such as the Kensico Reservoir. If this corrective or remedial action through the use of
alum treatment is not utilized, the health of millions of New Yorkers could be placed in jeopardy.

w

The New York State Department of Health, in a letler signed by Mike Burke P.E., dated January
9, 2001, approved New York City Department of Environmental Protection’s (NYC DEP)request
for alum and sodium hydroxide treatment “given the high turbidity levels in water entering the
Kensico Rescrvoir and the potential imminent development of a public health hazard.”

Therefore, DEC hereby authorizes NYC DEP to introduce alum and sodium hydroxide into its Catskill
Water Supply, in accordance with the terms and Monitoring Protocols as set forth in the January 8, 2001,
NYC DEP emergency aur.honzanon request. In addition, NYC DEP shall comply with'the following
conditions:

1. . The NYC DEP shall comply with the nine (9) conditions in the January 9, 2001 approval letter
(sent directly 10 you) from the New York State Department of Health (NYSDOII), including all
notification, monitoring and sampling requirements.

2. The NYC DEP shall noiify the Wesichester County Health Department before each introduction
of alum and sodium hydroxide. Actions taken pursuant to this grant of emergency authorization
must be carried out in a manner that will cause the least change, modification or adverse impact to
life, health, property or natural resources.

<

L2

Within thirty days, NYC DEP shall respond in writing to DEC"s comments raised in the January
10, 2000 leuier from Orest Lewinter to NYC DEP Joseph Ketas regarding the alum application in
the chemical addition DEIS. In addition, within thirty days, NYC DEP shall submit to DEC a
schedule to undertake a conceptual design and evaluation to assess the viability of constructing
turbidity curtains and/or altemmative methods of confinement and containment of alum floc
settlement. DEC expects NYC DEP to consider a broad range of altemative mitigation measures
that could be employed to address the resultant alum-floc settlement.

Pursuant to ECL Section 70-0116.2, DEC may issue an emergency authorization for a tenn not 1o exceed
30 days and, at the wrilten request of the applicant, may renew it for one additional terin not to exceed 30
more days. This emergency action must be concluded within this time period. Accordingly, we grant this
emergency authorization through February 8, 2001, If circumstances warramt an extension of this
emergency authorization, please submit a written request to me prior to that date. Finally, NYC DEP
understands that violation of any provision of ECL Section 70-0116(7), including those conditions hsted
above, may bc enforced by DEC pursuant to Article 71 of the ECL.
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I['youhave any questions regarding this matter, please contact Scott Baltard of my staff a1 (845) 256-3051
or me at (845) 256-3069. Thank you.

RSB/

ccC

M. Moran, Regional Director

S. Allen (611)

M. Altieri (638)

NG Kaul (3500)

R. Cronin (3506)

S. Stoner (3502)

C. Manfredi/J. Marcogliese, Tarrytown
D. Cordisco, Division of Legal Affairs
W. Elliot, Inland Fisheries

1. Isaacs, BOH

O. Lewinter (1750)

S. Ballard

USEPA, Region II

J. Covey, NYSDOH

WCDOH

Supervisor, Town of Mount Pleasant
Supcrvisor, Town of North Castle
Supervisor, Town of Harrison

Very truly yours,

W\m»?ow:(’ & dehe

Margaret E. Duke
Regional Permit Administrator
Region 3 '

ca lemm frata s

[ A AR
e
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DEPUTY MAYOR FOR OPERATIONS

oare _Ol= 'i‘O’

o _ SCOTI CANTOME

COPY _x La Pc:dulo/ __ Harding

___ Carpinello . Cotes

__ Cantone ____ Washington

___ Mascialino ___ Carbonetti

___ Collins ____ Young

__ Covine ___ Barsky

__ Stein ___ Mindel

__ Millman __ Hess

___ Piscitelli __ Levy

___ Filler ‘

— Anson _& mm&
FROM Joseph J. Lhota

For your review and comments

For your information and/or files

Call me to discuss (212-788-3137)

Set-up meeting to discuss (212-788-3134)
Reply directly with copy to Deputy Mayor
Prepare draft reply for Mayor's signature

aooaooogaa

Prepare draft reply for Deputy Mayor's signature

ja\f- d awm 0 wittn s
__MMM*
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Department of
Environmental
Protection

Joel A. Miele Sr., P.E.
Commissioner
Tel (71B)595-6565

Fax (718)595-3525
jmiele@nysnet.net

www. ci.nyc.ny.us / de p

{(718) DEP-HELP

MEMORANDUM
To: Deputy Mayor Joseph Lhota
From: Commissioner Joel A. Mieje

Subject: Concrete Industry Board
Date: January 10, 2001

I am writing to request your approval to sit on the Board of Directors of
the Concrete Industry Board, Inc. I am enclosing some background
materials on the Board for your review.

DEP is a dues paying member of the Concrete Industry Board. Since this
can be seen as DEP having business dealings with the Board, in
accordance with the Conflicts of Interest provisions of the City Charter
(Chapter 68), a waiver from your office is required in order for me to sit
on the Board of Directors.

The Concrete Industry Board is a not-for-profit organization which was
formed for the purpose of improving and disseminating knowledge
concerning the use and application of concrete in construction. In
furtherance of that purpose, the Board (among other things) promotes
technical education, certification of field personnel working with concrete,
establishment of quality control standards for the testing and production of
concrete, and the preparation of technical manuals.

DEP is a heavy user of concrete in its capital construction program. Most
of the major structures we build or renovate (such as sewage treatment
plants, dams, spillways, and other such facilities) rely on concrete. In
point of fact, some of the structures we are responsible for use concrete in
unique and highly specialized ways (e.g., as lining for the Third Water
Tunnel). 1believe that by serving on the Board of Directors of the
Concrete Industry Board, I will be advancing the purposes and interests of
the City in the following ways:

1) I will be able to share our experience in working with concrete
as a construction material and in turn be able to learn from the
experience of other members;

2) I will be able to disseminate information learned from the Board
to appropriate members of DEP engineering and field staff; and

3) I will be able to encourage appropriate DEP staff to become
involved in, contribute to, and learn from the technical work done
by the Board in developing and refining standards and practices for
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January 10, 2001

Lhota

the production, testing and application of concrete.

As the list of Agency Directors at Large sets forth, representatives from the
Port Authority of New York and New Jersey, the NYC School
Construction Authority, the NYC Department of Buildings and the
Metropolitan Transit Authority presently sit on the Board.

I understand that if I were to serve as a member of the Board of Directors,

' I'may not be paid for such service, I must recuse myself from any

involvement in any business dealings between the Concrete Industry Board
and the City, I must serve as a member of the Board onty at times when I
am not required to perform my official duties for the City, and I may not
use City equipment, supplies or letterhead in connection with such service.

Upon reviewing the enclosed materials, I would be grateful if you would
sign the waiver letter I have drafted on your behalf and retumn to me for my
files, to ensure compliance with the Conflict of Interest laws of the City of
New York.

Thank you very much for your consideration, and please do not hesitate to
call if you have any questions.
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January 10, 2001

Joel A. Miele Sr., P.E.

Commissioner

New York City Department of Environmental Protection
59-17 Junction Boulevard, 19th Floor

Corona, New York 11368

Re:  The Concrete Industry Board

Dear Commissioner Miele:

I am writing in response to your request for authorization to serve on the Board of Directors of
the Concrete Industry Board, Inc.

The Concrete Industry Board is a not-for-profit Trade Association of concrete producers which
researches technical issues, establishes standards, and sets forth strengths and weaknesses with
regard to the production of concrete. Since DEP is a dues-paying member of the Concrete

Industry Board, this can may be seen as the Board engaging in business dealings with DEP.

I have reviewed the materials you provided on the Board and find that your participation as a
Member of the Board of Directors would be beneficial to the purposes and interests of the City of
New York. As DEP is one of the City’s biggest users of concrete, your sitting on the Board of
Directors would enable you to represent agency concemns, as well as gain more knowledge about
the concrete industry.

In accordance with the Section 2604(c)(6)(b) of the City Charter, please allow this letter to serve
as my approval of your becoming a Member of the Board of Directors of the Concrete Industry
Board. I'have been advised that as a Board Member, you may not take part in any of the
organization’s business dealings with the City; may not be paid for the volunteer work; must not
perform the volunteer work on City time and may not use City personnel, letterhead, eqmpment
supplies or resources.

Best wishes for a happy and healthy holiday season.
Very truly yours,

Joseph J. Lhota

Deputy Mayor for Operations

c: Gaffoglio, Hoffer, Resnick, Zoltanetzky
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PRIVILEGED AND CONFIDENTIAL

DRAFT - 1/10/2001

PAYMENT AGREEMENT, dated as of 2001, by and among THE NEW YORK CITY
WATER BOARD, a public benefit corporation with its principal offices at §9-17 Junction
Boulevard, 8® Floor, Corona, New York 11368 (the “Water Board”™), the STATE OF NEW
YORK (the “State”), acting by and through the New York State Department of Mental Hygiene,
with its principal office at 44 Holland Avenue, Albany, New York 12229 (“DMH"), and the
DORMITORY AUTHORITY OF THE STATE OF NEW YORK, a public authority with its
principal office at 515 Broadway, Albany, New York 12207 (the “Authority”).

RECITALS

WHEREAS, pursuant to certain financing transactions, the Authority holds title to the’
real property shown as Block _, Lot ___ on the Tax Map of the Borough of the Bronx, City of
New York, together with the improvemcnots thereon, commonly referred to as the Bronx
Psychiatric Center (such real property, together with the imnprovements thereon, being hereinafter
referred to as the “Center Property”); and

WHEREAS, pursuant to such financing transactions, the State leases the center Property
from the Authority, and DMH operates a mental health center thereon; and

WHEREAS, the Authority is desirous of selling to [rame] (the ‘Developer’), for
private development, a portion of the Center Property, consisting of approximately 20 acres of
real property, together with the iroprovements thereon, at the northern end of the Center Property,
all as more particularly described in Exhibit A attached hereto (such portion being hereinafter
rcferred to as the “Development Parcel”); and

WHEREAS, the Water Board is responsible for setting, and collecting, rents, fecs and
other charges for the use of the New York City water and wastewater systems; and

_ WHEREAS, the closing of the sale and conveyance of the Development Parce], to a third
party, has been delayed because of issues concerning open water and sewer charges with respect
lo the Center Property; and

WHEREAS, the parties are desirous of resolving such issues, so as to allow such closing
Lo proceed expeditiously;

" AGREEMENTS

NOW, THEREFORE, in consideration of the covenants herein contained, the parues
hereto agree as follows:

[Aood
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1. Acknowledement of Open Water and Sewer Charges. (a) The parties agree that the

water and sewer charges set out in Exhibit B attached hereto, totaling $ and in respect
of water and sewer service provided to the Center Property up through and including

{datc}, are due and owing to the Water Board (such charges being hercinafter referred 1o as the
“Open Charges™).

(b) The Authonty agrees to pay Lhe Open Charges to the Water Board, in full, by not Jater
than (the “Due Date™). No interest shall accrue on such Open Charges if paid
in full by the Due Date. If, for any reason, the full amount of the Open Charges is not paid by the
Due Date, interest shall accrue on the unpaid balance thereof at the rate of nine percent (9%) per
annum. :

{c} If the Open Charges are not paid in full by the Due Date, the Watcr Board may pursuc
any rght or reraedy available 1o it, at law or in equity, to collect the unpaid balance of the Opcn
Charges plus all interest due thereon, including enforcing any right of lien against the Remaining
Property (as hereinafter dcfined).

. 2. Release of Lien: Subdivisign of Ccnter Property. In consideration of the agreements
by the Authority contained herein, and to facilitate the sale of the Development Parcel, the Water.

Board hereby

(i) consents to the subdivision of the Center Property, so as to create a separatc tax lot for
thc Dcvelopment Parcel; and

(u) releases and relinquishes any right of lien it may have with respect to unpaid water
and sewer charges, under ____ (cite statute], with respect to the Development Parcel. It is agreed
that the Water Board retains its right of lien under for any unpaid water and sewer charges
with respect 1o the balance of the Center Property (the Center property less the Development
Parcel) (the “Remaining Property”’).

Future Billings for Water and Sewer Service. (a) From and after the date of this
Agreement, all water and scwer charges for the Center Property shall be computed on 2 metered
basis, utilizing the Water Board's then applicable metcr rate, based on ceadings of the followmg

meters:
Meter # Serving
[numbers'} (identify what it serves)

' Or, in lieu of numbers, use some other means to identify which meters we are talking -
about, and clarify that the provision continues to govemn if 2 meter is replaced or relocated, or if
new lines are laid with new meters.

NYC-WTC 000137788
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* Interest shall be payable on any such water and sewer charges which are not paid in full
whea due, al the ratcs and in the manner prescribed by the Water Board.

(b) The Water Board, on a date to be mutually arranged between the Warter Board and”
DMH, shall inspect the four (4) meters located at ____, to determine if they are [unctioning
properly. If they are not functioning properly, the Watcr Board agrees to replace them with
appropriate meters, as delermined by the Water Board, at no charge to the Authority or DMH.
The Authority and DMH will grant access to the Water Board for such purpose, as required, at
mutually agreeable times.

(¢} In recognition of the Water Board's agreement to release its right of lien on the
Development Parcel, the Authority agrees that any charges for water and sewer service with
respect to the Center Property, including the Devclopment Parcel, from and after ___ (end date of
last bill issued) up to the datc of closing of the Authority’s sale of the Development Parcel to the
Dcveloper, shall constitute charges owing by the Authority to the Water Board, and shall be
added to the next regular billing for water and sewer service to the Authority. From and after the
such date of closing, water and sewer charges with respect to the Development Parcel shall be
billed to the Developer; water and sewer charges with respect 1o the Remaining Propcny shall be
billed to the Authority. :

(d) Al future billings for water and sewer service to the Authority shall be directed to the

following address:
[add address)

4. Future Sales of Propenty. (a) The Authority agrees to provide the Water Board with at
least 30 days’ prior written notice of any future intended sale or transfer of any portion of the
Center Property, including any transfer to an agency of the State.

5. Failure to Close on Sale of Development Parcel. If the Authority does not close on the
sale of the Development Parcel, to the Developer, by , this Agreement shall -

thercupun become null and void, as if it had never been executed.

6. Miscellaneous. (a) This Agrecment may not be amended or assigned except by
wiitten instrument signed by all parties. This Agrecment constitutes the entire understanding
between the parties with respect to the subject matter hereof and supersedes any and all prior

understandings, written or oral, with respect to such subject matter.

NYC-WTC_000137789

(b) This Agreement is governed and shall be construed in accordance with the laws of the
State of New York.

IN WITNESS WHEREOF, the partics have caused this Agreement to be executed by
their duly authorized representatives, as of the date first above written.

@oos
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NEW YORK CITY WATER BOARD

Title:

DORMITORY AUTHORITY OF THE STATE
OF NEW YORK

By
Title:

bxpsych.wpd

STATE OF NEW YORK, acting by and
through the New York State Department
of Mental Health

By
Title:

NYC-WTC_ 000137790
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* 1

EXHIBIT A

Description of Develupment Parcel

NYC-WTC_ 000137791
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EXHIBIT B
Schedule of Open Charges
Principal Interest
@ Herscy Compound Meter #56306863 3 525,477.92 $1,761,859.59
(Serving Building # 9 and

northern end of Center)
2. 2" line; Meter # N31544733 $ 10279.12 $ 3,419.16
(Scrving ballficld arca)

3. Frontage Charges for 5 flat-rate $ 9324274 $ 217,22517
accounts

(Structures in central portion of
Center)

NYC-WTC 000137792
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Memeorandum o-f Understanding

This Memorandum of Understanding (hereinafter referred to as “MOU™) is made this
day of January , 2001 (the effective date), by and between the People of the State of
New York acting by and through the Officc of Mental Health (“OMH"™), located at 44
Holland Avenue, Albany, New York 12229, and Hutch Really Partners LEC (“Hutch”), a
New York Limited Liability Corporation, having an official place of business at 1000
Main Street, New Rochelle, New York 10801.

Whereas, Hutch has entered into a contract with the Empire State Development
Corporation (ESDC) to buy a parcel of land at the State facility commonly know as
Bronx Psychiatric Center and the former Bronx Developmental Center; the parcel is more
particularly described in a survey attached here as Appendix A;

Whereas, the public offcring of this parcel and the contract between ESDC and |
Hutch resetves the right of the State to reserve necessary casements of any kind for the !
continued use of the State’s property adjacent to the Sale property.

Whereas, the public offering of this parcel provided for access across Statc lands
to the Sale parcel, and the parties are desirous of entering into an agreement to provide for
the granting of easements to Hutch for utility installation and transmission, as well as for
egress and ingress to the Sales parcel.

Whereas, OMH will continue to operate a psychiatric hospital, abutting the land
to be purchased by Hutch,

Whereas, OMH and Hutch will each occupy a portion of the former campus that
contains an integrated infrastructure of utilities and roads and other ameuities that will
continuc to require maintenance and improvement.

Therefore, OMH and Hutch mutually agree as follows:

1. Access Road: The parties agree that Hutch will be granted an easement from
Waters Place to the Sales parcel boundury, such easement more particularly described as
eascment A in Appendix A, subject to the terms herein. This access road shall be non-
exclusive, and shall be shared by OMH and Hutch. However, any utilities placed within
this easement by Hutch shall be exclusively under the control of Hutch.

Insurance: As a condition of this easement, Hutch agrees to obtain and

maintain at the cxpense of Hutch, commercial gencral liability insurance with a combined

. single limit for bodily injury, personal injury and property damage of at least $2,000,000
-~ per occurrence and in the aggregate. The limit may be provided through a combination of
primary and umbrella/excess liability policies. The coverage shall provide and
encompass at least the following: (a) independent contractors; (b) blanket written

NYC-WTC 000137794
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contractual liability covering all indemnity agrcements in favor of New York State and
the Dommitory Authority, including afl indemnity obligations contained in this agrecment;

(c) commercial general liability coverage written on an occurrence form; (d) waiver of
. Subrogation; (¢) endorsement naming the State of New York (the State) and the

Dormitory Authority of the State of New York (the Authority) as additional insureds; and
(f) endorseruent for each policy stating that the coverage afforded the Statc and the
Dormitory Authority is primary and is primary to any other insurance maintained by the
State or the Authority Any other insurance maintained by the State or Authority shall be
excess of and shall not contribute with the insurance of Hutch, regardless of the “other
insurance” clause in any policy of insurance of the State or the Authority. A copy of each
'policy of insurance used to satisfy the requirements of this provision shall be furnished to
the AUTHORITY and the STATE within thirty days of execution of this agrcement by
Hutch and OMH. Each policy (or replacements thereof) shall be maintained in force as
long as this agreement is in force, shall be issued by an insurance company or insurance
companies licensed by the State of New York, and shall provide that no policy
cancellation, non-renewal or material modification shall be effective except upon thirty

. (30) days prior written noticc by certified mail to the AUTHORITY and the STATE. The

AUTHORITY shall be furnishcd a Certificate of Insurance prior to or simultaneously

'with execulion of this agreement by Hutch and the Certificate of Insurance shall

‘comslitute a warranty by Hutch that the insurance required by this section is in effect.

Hutch covenants and agrees 1o require all contractors who work for Hulch at

. the premises to obtain commercial general lisbility insurance identical to that required

from Hutch and to furnish the OMH a Certificate of Insurance evidencing such insurance
prior to the commeucement of any operations at the premises. OMH may require
additional provisions or coverage in such insurance if, in the discretion of OMH or the
AUTHORITY, additional provisions or coverage is useful to secure the interests of OMH
or the AUTHORITY, provided, however, that such provisions are customarily included in
liability insurance policies maintained by owners of comparable properties.

. Mamtenance: From the date title to the Sales parcel is transferred to
Hutch, OMH will discontinue maintenance of the Easement A roadway and roadway
maintenance will be the responsibility of Hutch, at their sole expense, for as long as the
State owns Bronx PC building 23 and other lands for which access is required across this
access road. Such maintenance and improvements shall be in the discretion of Hutch, but
shall be in compliance with applicable government codes and standards. Huich may
provide for other maintenance and improvement projects in areas adjacent to the access
road, with the consent of OMH, which consent shall not be unreasonably withheld.

Signage: The parties agree that Hutch shall be allowed to erect signage within
the easement pumber one or immediately adjacent thereof. The size of such
signage shall be subject to the prior writtcn approval of OMH, and shall not be
denjed if New York City issues a permit authorizing such signage.

Temporary and Emergency Access: OMH agrees that Hutch and their agents and
invitees may gain access to the Sales parcel thru easement b in times of emergency or

NYC-WTC_ 000137795
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during the time that the casement A roadway is being improved and is thercfore
unusable. Hutch and OMH agree to consult each other concetning the traffic plan for
casement b roadway during periods when easement A roadway is unusable.

North Access easement: The parties agree that Hutch shall be granted an access
eascment around the northem portion of remainder parcel No 2, as shown on
appendix A attached. The parties agree that no roadway will be constructed on this
casement without the prior written approval of OMH, after consultation with any
Little League organizations permitted to utilize such remainder parcel No. 2.

Access to Baseball ficlds to the North: The parties agree that there shall be a mode
of access to the baseball fields on remainder parcel 2 at all day light hours.

Moetor Vehicle Access around Bronx PC Buijlding 23: The parties agree that Kutch
may allow motor vehicles to enter the Bronx PC building 23 premises in order to gain
access to the loading dock to the former Bronx Developmental Center. This willbe |
allawed only during normal business hours, and the premises will be locked at ali
other times. The parties also agree that such access across the building 23 premises is

" subordinate to the parking needs of BPC, as long as reasonable access to the BDC
loading dock is permitted.

Utilities:

OMH Utikties: OMH shall maintain the utility installations within the
reserved easements more particularly described as easement reservations
number 1-3 on appendix A, and shall make all repairs thereto that may be
reasonably necessary for the continued operation and maintenance of the
utility installations.

Hutch Utlities: Hutch agrees to provide OMH with plans for utilities to be
installed in easement parcels.

Provision of Utility Services by OMH to Hutch: The parties acknowledgc
that OMRDD will be in occupancy in the former Bronx Developmental Center (BDC) for
a period of time after closing and that, thereafter, therc may be need for provision of
uEility services by OMH to Hutch. The following terms apply:

: Electric Service: At the request of Hutch, OMH will provide Hutch with
elcctrical service for the earlier of one year from the date that OMRDD vacates BDC or
two years from the property title closing, at the same mcthod of rate of reimbursement

..that OMRDD provides to OMH presently. The maximum capacity of electrical service
will be limited to the amount presently provided.

; Sanitary Sewer Systems: At the request of Hutch, OMH will provide
sanitary scwer system service for the present BDC sewer system for the earlier of one
year from the date that OMRDD vacates BDC or two years from the property title

NYC-WTC_000137796
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A closing, at a rate of rcimbursement to be agreed between the parties that is based on a
*. prorata share of expenses of operating the sanitary sewer system.

. Heat: At the request of Hutch, heat will be provided until March 31, 2002.
If Hutch requests such heat service after OMRDD vacates BDC, Hutch agrees to
. reimburse OMH for such heating costs at the same method of rate of reimbursement that ‘
- OMRDD provides to OMH presently.

Water: No water shall be provided to Hutch after the property title
closing.

Assignment: No party shall assign or transfer its interests in or obligations
under this Agreement to auy other person or entity without prior notification of the other

party.

, Closing: This Agreement shall survive closing of the title to the Sales
Parcel.

IN WITNESS WHEREOF, the partics have executed this Agreement as of
“the day and year first above written.
New York State Office of Mental Health

By:
Title:

Hutch Realty Partners LLC

By:
Title:

Acknowledgements

NYC-WTC_ 000137797
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THE Ciry oF New YORK DEPARTMENT OF ENVIRON. PeOTeCTION
JOEL A. MIELE SR., P.E.,, Commissioner Mark D. Hoffer

P
=

PHONE (718) 595-6535 Bureau of
FAX (718) 595-6543 Legal Affairs
www.ci.nyc.ny.us/dep
MEMORANDUM

TO: Marlens Hochstadt

FROM:  Mark D. Hoffer BT,

DATE: 12/21/2000

RE: Proposed New Hire - Heather Belovin

I enclosc herewith a signed DEP-2 form, requesting approval of the hiring of Heather
Belovin as an Agency Attomey-III, at an initial salary of $65,000 per annum.

Heather previously worked for my Bureau, until she left approxumately 2 months ago to
take a position with the Department of Youth and Community Services. She has indicated a
desire to return to DEP, provided she is “held harmless” in tcrms of a salary increase she had
been promised at Youth Services. In this regard, Heather was promised an increase to $65,000
per annum after the anniversary of her last taise (I am advised that the anmiversary date would be
January 10, 2001).

Accordingly, the enclosed DEP-2 reflects a promotion to Attorney-III (her last position
with DEP was as an Autorney-II), ar a salary of $65,000 per annum,

T discussed this new hire (in actuality, a re-hire) with Commissioner Miele, and Charles
Sturcken. They agree with me that if it can be accomplished, it would be far preferable to hire an
experienced attorney who is familiar with DEP staff and practices, rather than hiring an
“unknown”.

Upon her rc-hiring, Heather would again work as a watershed attormey under the
supervision of Sandra Jackson. During her prior tenure at DEP, Heather demonstrated that she
was a competent and dedicated atiorney, fully capable of handling this work and representing the
agency’s best interests. Ihave no reason to helieve that her performance in the future will be

5917 Junction Boulevard, 19th Floor, Corona, New Yark 11368-5107
N\ [ &
L]
. A 14
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> anyfhing less than satisfactory. From a headcount standpoint, Heather would be backSilling her
own line.! '

I respectfully request that every effort be made to move rthis action 1o OMB, and (o ensure
that OMB acts on this action in an expeditious manner.

As always, [ appreciate your assistance and please do not hesitate o call me if you have
any quesLions.

MDH:mdh
BELOVIN.WPD
Enc.

cc: Commissioner Mijele
Diana Chapin

' T have two other pending actions at present: Elizabeth Rogak - new hire as a backfill for
Laura Barzilai; and Melissa Siegel - new hire as backfill for Alessandra Sumowicz.

2
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Disc—é1—2aaa 15=.38 FROM DEP LEGAL TO 912127883127 P.g4/04
' THE CITY OF NEW YORK
DEPARTMENT OF ENVIRONMENTAL PROTECTION
- o REQUESTED PERSONNEL ACTION
e Req. _ _/ _ _/___ | eureau:
LEGAL AFFAIRS
CURRENT DATA . CHANGED DATA
lame: BELOVIN HEATHER
Fi M.l
adress: 402 ('fgq:h STREET, AP(I'.SQ 6F ( )
ity: _BROOKLYN StateNY 2pil209
itelevel: AGENCY ATTY TIT Title Code: 300R7
tis Entry Data: —_—t e _
X Soory Yo wmemmpmpmg» | S217:565, 000, 00
ovisioMal: XX C/S: UstNo: __ Provisiomal: _ CfS: ListNo: _
n-Comp.: Other- Non-Camp.: Other:
TYPE OF ACTION
- New Appointment * C/S - No/Cost _. wop - —_ ignment **
— :’_u;rl;nodnn y Merit — Demaiion * Difierential **
—_ Rainstatement ** —_ Temination ** —~— Dist/Budget Cads Change
— Tile Change NolCosl —— Relirement = — Disciplinary ** - Omaﬂu-c.lg :
— Lovel Change * ——. Transfer = — FResignatien =
" Backfll For: HEATHER BELOVIN = Specily Type: _
-unding Source: IFA DO Background investigaton Req.: —YES ___ NO
ective Dam of Acton: __ /_ _ 4 __ '
K Waork Payroll
it 0002 Lacation: 5011 DisL. No: 0002
igel Budget 1!21 M.QY_ {A)
B 0046 jUM: 1445 Weekly __ Weekdy
w Cily Service: X Yes ___ No Prior Agency: From: To:
Date of Bith: 0_8 / 0_3/ 6 9 CiySanDae: 0 4/1 3 9 8
Agency Start Date: ——t 7 _ C/S Start Date: . _
) Processsing () Highest Ed Leval JD
) Sex Mate X Femala { ) Pension No.
) Ethnicily WHITE () tHeamins
) Veleran Status () BledP
_)_ Medical Raq. Yes XX No ( ) LD.Pregram
COMPLETE FOR NON-MANAGERIAL SEPARATIONS
Day Warked: —_—t Last D2y lo ba Paid: —_—t
B;II_W:'H____ M _ CMBalanca: H _ _ M _ __ | SA Balance: H _ M_
arks:

Kested By: : ] Appraveq By: Dae: / /

Payroll Eftective Date; ! !

= Processed By:
=====-—-—-._._—--______._*__=
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2B, DUTIES AND RESPONSIBILITIES OF DIRECTOR/DEPUTY COMMISSIONER

Principally responsible for managing all activities related to
the use and sale of water from the New York City water supply
system and the enforcement of all rules and regulations governing
such use and sale. '

The Director is directly responsible for managing all activities
of over 600 Bureau employees located at seven locations
throughout all five boroughs of New York City, and is indirectly
- responsible for the activities performed by about 300 personnel
. employed by private meter installation and repair contractors, as
‘well as suppert engineering consulting services working for the

City. W e am e AP R : ST AT . -
- T e T v~

The Director holds a policy-making position, whic
encompasses interfacing with the First Deputy Commissioner, DEP
Commissioner, and top City government officials, including the
office of Management and Budget, Comptreller's Office, Department
of Personnel, Department ¢f Finance and Law Department.

S e -

Principally responsible for managing the billing and collection
of $1.3 billion in annual water and sewer charges; the
implementation of the City's $300 million Universal Metering
Program $300 million fixtures retrofit program; meter reading and
repair operations of our 800,000 water-sewer accounts and
oversees enforcement activities regarding the departments water
use rules and regulations. This includes at present supervision
of 54 contracts worth over $115 million to repair, replace or
install approximately 80,000 water meters per year throughout the
five boroughs of New York City. The implementation of a new
customer Information System {CIS), which includes the
responsibility of billings and collections (formally done by the
Department of Finance), a modern customer call center and a
vigorous dunning and payment tracking system.

r RF':-:'THJ‘I - —-

F revapues go Xe o ST E Lo e
- -m“—mavm:qmm—a-'--ﬂ'
e e e e P W T ey P — — [

Oversees the Bureau's Inspection and Engineering programs to
control excessive water demand and detect and eliminate excessive
flows into the City's sewage treatment plants. This includes
supervision of the following technical programs: :

a) design efforts for promulgating new mechanical/system
" Gevices via regulation to reduce water consumption, e.g.,:

1) wupgrading desigJ requirements of recirculating
refrigerator systems and air cooling systems;

2) specifying greywater applications;

3) specification promulgation of ultra-low-flow water
fixtures and other innovative water conservation

fixtures;

¢0'd pe:ST 00, 82 22Q 4558565814 X4 d3d
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- 2B. DUTI AND RESPONSIBYLITIES OF DIRE R - C inuved

b} Aggressive implementation of major conservation programs:
1) commercial/industrial water audits;
2) retrofitting of all newly installed toilets;
3) compliance with Federal and State consent orders. -

c) engineering studies relating to well-water usage,
reinjection processes and steam system design.

Responsible for ovprsight of the Bureau's new Billing and
Collection Operations Division. This pivision's work includes:
revenue analysis, including rate modelling, the billing and
collecting of approximately $850+ thousand accounts which will
.annually generate 3.5 million bills; analysis of billings and
collections, analysis of dunning strategies; dunning delinquent
charges through formal standardized procedures; installment
agreements with late-paying customers; and a modern call center
which will greatly enhance gustomer complaint resolution support,
to remove inaccurate charges and ensure that customers clearly
understand what they owe; upstate billing and collectign of all
"upstate accounts receiving New York City water {currently $5
million in annual billings).

Oversees the management of automated operations. This vnit
operates the mainframe computer systems supporting the Universal
Metering Program, and the frontage and metered bkilling systems
which generated1.2 million billings per year and sl yieldnbver
$1 billion in revenue in FY92. = This computer support group
consists of approximately 20 systems analysts, computer
programmers and computer

production personnel.

oversees the management of the new $17 million Customer
Information System, which will provide the City with a new
computerized account processing system with the latest state-of-
the-art enhancements in billing, meter maintenance and control
and water usage management information. The system will improve
customer service and be more responsive to the Bureau's needs for
more data to better manage operations and analyze water usage.

provides technical advisory services to the bepartment of Energy
and Telecommunications pursuant to the Mayor's directive of
september 10, 1930 requiring DEP to assist-Ene?tel in
implementing energy cost—-savings and gonservation progress.
Includes engineering and business analysis of pemand Sl@&
Management applications of utilities to the public Service
commission.

versees the management of Automatic Meter Reading (AMR)
geizmetering systgms with a view towards full implementation N
citywide in the very near future. Directs the evaluapion of the
three different technologies available gnd the.gathgrlng of
reliminary cost analysis'information with a view tovwards
enhancing DEP efforts aimed at leak detection.

i i i i and conservation
Besides managing metering, billing rate Qlannxng
operations, coordinates these programs with other consengodﬁizee
and conservation programs 1in the Department. &1501 t? prom
public understanding and support of the Agency s mission

¢0'd 68:G1 00, 8Z J3Q 2GGEGAS8T L s Xey 430
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responsibilities, regularly speaks at public meetings. The
. Director also maintains liaisons with elected legislators and

§ their staff to address their constituent referrals for services
; and information.

Directs the preparation of the Bureau's Expense, Revenue, and
Capital Budgets; consults with the First Deputy Commissionezr on
work performance of the personnel of the Bureau, ensures that the
Bureau adheres to the City's labor relations and grievance
procedures.

Acts as advisor to the First Deputy Commissioner and Commissioner
on broad policy matters pertaining to achieving the Bureau's
goals and making sure that needed resources (budgetary,
personnel, etc.) are provided.

b0°d S¢:61 00, 8¢ 33a ¢555565814: B d3d
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FEB-13-2001 16:83 MAYOR'S OFC of ENV. COORD 212 788 2941 P.QL-97
| 50 -

Mayor’s Office of Environmental Coordination
' Director, Alessandra Sumowicz
100 Gold Street, 2nd Floor
New York, NY 10038
Tel 212-788-2924, Fax 212-788-2941

Fax ' | '
To: | Q’)\'M‘%‘& —¥- 217
Vinny bo Qodute - £-03F

- ad

From: ﬁw&.._ Tel. 212-788-_ DT

Date: 213lel | .

Pages (including cover shéet): =+ . ?n' g N\f ?Q _
Comments: 0O Urgent or your review O Reply ASAP PRE Mapyret

QoHer~

O Please comment ([ Per your reéuest . _—

If there are any probl:em.f with this transmission, kindly call 212-788-2924.

This facsimile transmission may contain confidential or privileged information which is intended only for vse
by the individual entity to which the transmission is addressed. If you are not the intended recipient, you are

hereby notified that any disclosure, dissemination, copying, or distribution of this transmission s strictly
" prohibited. If you have recelved this transmission in error, please notify us by telephone immediately so that
we can arrange for the return of documents to us, at no cost to you.

~ NYC-WTC_000137804
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58-17 Junction Boulevard = 19th Floor » Corona, Ny 11368
(718} 595-6555 » Fax: (718) 555-6543

legal@nysnet net
RANSMITTAL
To: AW e ' From: Judah Prero
Phone #: 33 ¢ A3 Phone #:  (718) 595-6607

Fax #: 7%% - Q-z‘?“, l Date: ':[—J; <, oo |
Pages: including cover sheet Re: A/ “{P -

.

Qurgent’  For your review OiReply ASAP @ment (W) 3 | Mrequest

Message: > [ | 1‘:@ 2—/{: (IE.
| %‘1 '?&Mh{s @ —/b,,r* L

S ")%’Zz ERYNY R "
54 L&@Q , Lo
C L ‘:’/(8“" MS.M v

This facsimile may contain confidential infarmation which may alxa be legally privileged. )t is intended only for use of
the addressee(s) named ahove. If you are neither the intendid recipient of this facsimile nar the empioyee or agent
responsible for delivering it to the intended recipient, you are hereby notified that disseminaling or copying this
facsimile is prohibiled. If you have received this facsimile in arror, pleace notify this office by telephone and return
the original to the address et farth by the United $tates Pastal Service. Thank You.

—
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frx (iy) ZE7 329%

Department of
Environmental
Protection January 12, 2001
3517 lunctan Bewlevand '
Cerona, New York
113585107
William V. Slade
Director, Environmental Divison
Joel A, Miele Sr., P.E, New York Power Authority
Commissioner 123 Main Street
White Plains, New York 10601
Rebert C, Awl_tro'ni
Deputy Commissionar Re:  Natural Gas Turbine Generators
Bureau of
F;v ,’,’?;’2:2_?.’,5““’““““ Dear Mr. Slade:
fax (718) 5954422
The New York Power Authority (NYPA) has propased the
mstallation of ten natural gas turbing generators, nine of which will be
located within the City of New York. [ am writing to advise NYPA
that, based upon the description of those generators set forth in the
Negative Declavation issued by NYPA on November 20, 2000, that -
NYPA must obtain permits for such facilities under the New York
City Air Pollution Control Code, Section 24-101 et, seq. of the New
York City Administrative Code, prior to their installation and
operation. To date, no application for such pemnits has been
submitted. .
If you require further information or permit application forms,
please do not hesitate to call me at (718) 595-4543,
Sincerely,
Michael Gilsenan
Assistant Commissioner
cc: John Ferguson
T NYSDEC
& R,
) [ "] ;
=-P<é-; )

- '!"!"‘!'l .
PTG DEO.NELD

NYC-WTC_000137806



NYC 9/11 Public Portal Document

FEB~-13-2001 16:Q4 MAYOR’S OFC of ENV. COORD 1 212 788 2941  P.@4-87

wnAne Hfalﬂs, Naw T0re 1Uny;
"« 914.581.6200
-

NewYorkPow
© Aty e

January 24, 2001

Michael Gilsenan

Assistant Commissioner -
New York City Department of Environmental Protection
59-17 Junction Blvd.

Corona, New York 11368

SUBJECT: New York Power Authority
In-City Gencration Projeci

Dear Commissioner Gilsenan:

I am responding to your January 12, 2001 letter, in which you request the New York
Power Authority (NYPA) 1o apply for permits under the New Yark City Air Pollution Contrel
Code, Scction 24101 et seq. of the New York City Administrative Code, for its natural gas
turbine generators being installed as part of NYPA's In-City Generation Project. Because NYPA
is a political subdivision of New York State, it is not subject to such local permitting
requirements in carrying out jts govemmental functions - in this case assuring adequate electric
power in New York City in order to avoid the kind of power shortages currently being
experienced in California. '

Nonetheless, I wish to assure you that the 10 natural gas turbines to be installed at six
sites in New York City as part of NYPA's In-City Generation Project will meet or exceed all New
York City environmental standards. NYPA has commitied 10 installing state-of-the-ant
environmental controls and to burning natural gas in each turbine. The emissions of nitra gen
oxide will not exceed 2.5 parts per million (far less than the Code's emission Jimit for combustion
units of 100 ppm), and particulate and sulfur dioxide emissians will also be far below the Code’s
performance standards.

On January 12, 2001, the New York State Department of Environmenta! Conservation

1ssued final pe.rmits for five of the six In-City sites. These permits include specific limitations
for nitrogen oxides and carbon monoxide and specify thet cach turbire shall use only natural gas

NYC-WTC_ 000137807
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Mt. Michael Gilsenan
Jancary 24, 2001
Page Two

as fuel. (A draft permit with similar limits for the sixth site in Staten Island is still undergoing the
public comment process.) You can therefore be confident that, in carrying out its In-City
Generation Project, NYPA will comply with enforceable limitations in State-issued permits that
tmeet or exceed the environmental standards under the City's Code.

If you have any questions, please call me at 914-681-6405.

Very truly yours,

William Vv, Slade
Director
Environmental Division

1003725
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FEB-16-2001 15:38

. Sumowicz, Alessandra

From:
Sent:
To:
Subject:

MAYOR'S OFC of ENY. COORD €Q 1 212 798 2941 P.B2-@2

Sturcken, Charles [CHARLESS@DEP1LAN.CI.NYC .NY.US]
Friday, February 186, 2001 3:17 PM '
asumowicz@CITYHALL NYC.GOV

RE: issues - Please address ASAP

#——_——

2 pogition with HRA .

1) we made contact with Sherilyn James. She informs us that she accepted}" : y :c

r T

2) The Croton S_?lw - the consulting engineeting firm has done !
their analysisand has said that based upon their data the bridge should

remain closed. On Monday , the engineering firm, the contractor and DEP E . BNCe %Q{, 31.{
will meet to discuss repair options; that entails modifying the original .

repair contract proposed and moving ahead with the reconstruction of the (=Dt w}b STV, K ¥
bridge which will mean a longer shutdown; or making immediate repairs (o Ay a_
‘ fix the problem of the bridge support shifts and opening up the roadway in ‘-AN'!- an— -
@ two weeks , deferring til later the longer term fix in a staggerred
@re scenario. A better time frame will be detided onh Monday. -ﬂw.d. (R .

3) ) have put in a call to the Chief of Staff's office on the third item.

From: ASUMOWICZ

To: CHARLESS, ""Sturcken, Charles" <charless@depilan.ch.ci.nyc.ny.us>
Subject: Issues - Piease address ASAP
Date: Friday, February 16, 2001 9:44AM

Received: from MAYOREXS02. NYCNET by SSWCDCSA.CLLNYC.NY.US
{Soft*Switch Central 4.4.4.2);
16 Feb 2001 09:44:53 EST
Received. by mayorexs02.nycnet with Internet Mail Service (5.5.2650.21)
id <1562586C.J>; Fri, 16 Feb 2001 09:48:28 -0500
Message-ID: <5CD363636690D4119E100008C7 1684 EBSAD251@mayorexs02.nycnst>
From: "Sumowicz, Alessandra" <asumowicz@cityhall.nyc.gov>
Ta: "Sturcken, Charles" <charless@depilan.cn.ci.nyc.ny us>
Subject: Issues - Please address ASAP
Date; Fri, 16 Feb 2001 09:46:25 -0500
Return-Receipt-To: "Sumowicz, Alessandra” <asumowicz@cityhall.nyc.gov>

MIME-Version: 1.0

X-Mailer: Internat Malf Service (5.5.2650.21)

Content=Type: text/plain;
charset="isc-8859-1"

1) Where are we with Cheralyn James?

2) You mentioned that you wers expecting sorne analysis back on the
Croton Bridge today. Joe wants a short memo on some general perimeters
- what does the analysis show, what are the next steps, whatis 3

peneral time-frame? | understand that you cannot give a definite date

as to when the bridge will be up and running, but some generic ideas are
needed. Please put something together for today.

3) FYI - You may want to re-think holding up Ed Carey's paperwark, as
that direction did come from Vinny - food for thought!

NYC-WTC_000137809
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o/ Usfartusatels,

MEMORANDUM FROM @ bgp

ALESSANDRA SUMOWICZ

Director
Mayor’s Office of Environmental Coordination
(212)788- 2937+ (212) 788-2941 (fax)

K/ o
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Fax:718-595-3557 Feb 16 2001 12:31

_ ILS{DeparunanthJuauce

United States Attorney
Eastern District of New York

One Fiarrepant Flam
i : ' Hrookiyn, Now Tork 11301

Mailing Addmass: 147 Pietrapont Strset ‘
_ Brooklyn, New York 11201

February 15, 2001

TE D FEDERAL EXP
Inga Van Eysden
Assistant Corporation Counsel
New York ¢ity Law Department
100 Church Street ‘
New York, New York 10007-2601

Re: United States and State of New York v, City of

New York and New York City Department of _

Envirenmental Protection, Civil Action No. CV-97-
s} J

Dear Ms. Van Eysden:

As you know, on February 8, 2001, the New York 3tate Court
of Appeals issued 8 daecision holding that the construction of the
watar treatment facility at the gite selected by the Clity,
Mosholu Golf Course in Van Cortlandt Park, requirecs atate
legislative approval. In acoordance with Paragraph. VI.A.14 of
tha Consent Decree, the City was required to request state
legislation and home rule mesgage grom the City Council by July
31, 1999. In accordance with paragraph VI1.A.15, the City was
required to obtain state legislation by February 1, 2000. The
City did not seek or obtain such legislative approval. Ab wa
advised the City in our letter te Ms. Kath and you dated August
A 15, 1999, a determinstion that state legislation was reguired for
construction of the water treatment facility at the Van Cortlandt
Perk site rendexa the City in violation of Paragraphs VI.A.l4 and
VI.A.15 of the Ccnsent Dacree and requires payment of stipulated
penaltiaes as set forth in the Conzent Decree. This letter
constitutes a demand for payment of stipulated penalties in
accordance with Paragraph XIY. of the Conament Decree.

gtipulatad penalties fecr violation of Paragraph VI.A.14
begsn to accrue on July 31, 1933. 1In accordance with Faragreph
XII.B.2 of the Congent Decree, the total amount now due and owing

for violation of Parageaph VI.R.14 is $2,650,000. Stipulated
panaltics continue to acorws ot the rata of §B,0C00 par day for




NYC 9/11 Pu@g Por@l Dchment
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2
cach day the City remaing in violation of this milestere.

Stipulated penaltliee for violation of Paragraph VI.A.l3
bsgen to &ccrue on Fabruary 1, 2000, 1In accerdance with -
Paragraph XII1.B.2 of the Consent Decret, the ¢otal amaunt now dua
and owing for violation.of Paragraph VI.A,15 is $1,725,000.
gtipulated penclties ¢ontinua to accrue at the rate of 85,000 per
day for each day the City romains in vicolation of this milestonsa.

Thit Consent Decree wes entered inte by the partiss for the
express and important purpose of ensuring that construction of
filtration faclilities for the protecticn 0of the public health and
gafety of the public water supply would be completed in the most
expaditioua manner possibla. To that end, it is imperative that
the City take all steps necessary to malntsin the sehedule for
construction of the water treatment faclility. Accordingly, the
United States requests that the City provide a detailed schedule

" of proposad milestonss to racoup tima loat as a result of the
city’s default for review by the plaintiffa. Included in such
schedule, the Clty should address the amount oi time necassary Lo
seek and obtain state legislative approval for the golacted site
"and to commence the site selectith process ansew. Please provids

a response to this request within 10 days from the date of thias
letter. : ,

In addition, as wa discussed, the United States would like
te meet with the City as scon aa posaible. The Unltad Statas i3
avallable to meet with you during the waek of February 26,
Flease cell me to arrangs & meeting time.

Very trul? yours,

LORETTA E, LYNCH
United statea Attorney .

By: hé&QR ET \
DEBCRAK B. 2z
Assistant U.S. torney .

(718) 254-6010

NYC-WTC 000137812
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DEP Fax:718-595-3557 Feb 16 2001 12=32_ P.04
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cc: Mark Hoffer

New York City Department of
Environmental Protection

Gordon Johnson

Norman Spiegel
) New York State Attorney
Gengral’s Oftice

NYC-WTC 000137813
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DEP Fax:718-595-3557 Feb 16 2001 12:31 P.0L

THE CrTy OF New YORK DEPARTMENT OF ENVIRONMENTAL PROTECTION
JOEL A. MIELE, SR., P.E. Commissioner

CHARLES G. STURCKEN, Esq.

Chief of Staff -
PHONE (718) 595-6568 —_—
FAX.(718) 595-3523 : : Speclal Counsel .

To Fax.No: O‘Q/ﬂ — 7@ ~ 77 ?9//

Deliver To:

# Of Pages: ?/ |
(Including Cover Sheet)

Questions or Problems

Contact: _ CMA

Telephone No:

Com;nents: | ?Wﬁ‘ B .
1 7~

5$9-17 Junction Boulevard, 19th Floor, Corona, New York 11368-5107
v
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Department of
Environmental
Protection

59-17 Junction Boulevard
Corona, New York
11368-5107

Joel A. Miele Sr.,, P.E.
Commis_sioner

Mark D. Hofler
General Counsel

Bureau of Lagal
Affairs

Tel (718) 585-6555
Fax (718) 595-6543
www.cl.nyc.ny.us/dep

lm\
\wo/«ﬂ‘*

Cwww.nrc.gor dtp nrFe. 'ar

{718} D_C--.:__'.

NYC-WTC_000137815

MEMORANDUM

PRIVILEGED AND CONFIDENTIAL

TO: Commissioner Miele .
FDC D. Chapin E @ E ﬂ Y E
C. Sturcken . NG
R. Gaffoglio JAN -7 70 7
J. Ketas OFFICE OF
R Levine ENVIRONME i TAL COORDINATION

FROM:  Mark D. Hoffer ’D\@)

DATE: 12/2772000

RE: Croton Alienation Lawsuit

I am pleased to advise that the New York Conference of Mayors
did in fact file an amicus brief on the side of the City in the pending
referral of the Croton alienation issue 1o the New York Court of Appeals
(oral argument scheduled for 1/3/2001). A copy is enclosed for your
reference.

MDH:mdh

NYCOM.WPD

Enc.

¢c wienc.: A. Sumowicz
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United States of America,
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Barbara DeBuono, M.D., as Commissioner of the New
York State Department of Health,
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New York City Department of Citywide Administative Services,
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COURT OF APPEALS
STATE OF NEW YORK

’ Friends of Ven Cortlandt Park, Parks Council, Inc.. Norwood

Community Action, Lina Burger, and Fay Muir,
Plaintiffs-Appellants,

State of New York,

Intervenor-Appeilant,
United States of America,

Plaintiff,
Barbara DeBuorno, M.D., as Commissioner of the New
York State Department of Health,

Intervenor,

-against-

City of New York, New York City Department of Environmental
Protection, New York City Planning Commission, New York City
Council, New York City Department of Parks and Recreation,
Rudolph W. Giuliani, Joel A. Miele, St. and Henry Stern, and
New York City Department of Citywide Administrative Services,

Defendants-Appellees.

PRELIMINARY STATEMENT
The New York State Conference of Mayors and Municipal Officials respectfully submits this
ﬁemorandum of lew amicus curiae in support of the Defendant-Appellee City of New York which requests
that the Court answer in the negative the question centified to it from the 2nd Circuit Court of Appéa]s,

namely, “Does any aspact of the proposed WTP require state legisiative approval?”

NYC-WTC_000137821
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INTEREST OF THE AMICUS
The New York State Conference of Mayors and Municipal Officials (NYCOM) is a not-for-profit

voluntary membership association consisting of 566 of the State's 616 cities and villages, thereby representing
the overwhelming majority of such municipalities.
A determination of whether state legislative approval is required prior to municipal construction of public
works infrastructure undcmeat.’r; parkland will impact all municipalities in New York State. Constructing and
: maintaininé public works infrastructure to efficiently provide critical services such as water, sewer, drainage,
lighting, and telecommunications is an essential function of municipalities. A determination that state
legislative approval is necessary before a municipality can install public works appurtenances underneath
parkland would unduly reswict and delay the ability of local governments to efficiently provide crucial
_municipal services and would unnecessarily interject the state legislature into purely localized decision
making processes related to the efficient and effective delivery of services.
STATEMENT OF FACTS
The Conference of Mayors adopts the statement of facts presented by the City of New York in its brief.
ARGUMENT 1
A MUNICIPALITY'S USE OF LAND BENEATH ITS PARKS
FOR THE INSTALLATION OF ITS OWN PUBLIC WORKS FACILITIES
DOES NOT REQUIRE APPROVAL FROM THE STATE LEGISLATURE
A park is a pleasure ground set apart for recreation of .the public, 1o promote its health and enjoyment.
Williams v, Gallatin, 229 N.Y. 248, 253, 128 N.E. 121, 122 (1920). Municipal lands dedicated for park
purposes enjoy a preferred status in New York state law. In New York state, areas of land dedicated as parks

are impressed with a public trust and their use for other than park purposes requires the direct and specific
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approval of the State Legisiature, plainly conferred. Ackerman v. Steisel, 104 A.D.2d 940, 480 N.Y.S.2d 556
(2d Dep't 1984), affirmed, 66 N.Y.2d 833, 498 N.Y.S.2d 364 (1985). This common law doctrine against
elienation of parkland (the “Public Trust Doctrine™), however, has never been extended to include a |
prohibition on using land undemeath parks for non-park public works purposes.

A. The Common Law Doctrine Against Alienation Of Parkland Does Not Apply To Lands
Beneath the Surface of a Park

The fact parterns of cases construing the Public Trust Doctrine have consistently involved the surface

| area of lands dedicated to park purposes. See, Williams v. Gallatin, 229 N.Y. 248, 128 N.E. 121 (1920)
(Lease of building located in park); Miller v. City of New York, 15 N.Y.2d 34, 255 N.Y.5.2d 78 (1964)
(Lease of park propenty for golf driving range); 795 Fifth Ave, Corp v, City of New York, 15 N.Y.2d 221,
257 N.Y.5.2d 921 (1965) (Construction of cafe and restaurant on park property); Ackerman v, Stejsel, 66
N.Y.2d 833, 498 N.Y.S.2d 364 (1985) (Use of park property for parking and storage of rﬁu.nicipal vehicles);
Stephenson v. County of Monros, 43 A.D.2d 897, 351 N.Y.S.2d 232 (4th Dep’t 1974) (Use of park property
as landfill for future conversion to ski slope); In re Central Parkway, 140 Misc. 727, 251 N.Y.S. 577 (Sup.

~ Ct, Schenectady Cly.‘ 1931) (detachment of land from park for use as highway). Indeed, even the specific
words utilized by various courts have limir,c-;d the issue to matters solely pertaining to impacts or intrusions
upon the surface area of a park. See, Williams, 229 N.Y. a1 253 (No objects without park purposes should be
permined to encroach upon parklands) (emphasis supplied); Ackerman, 104 A.D.2d at 941 ( Temporary
encroachments upon parkland not exempt from the Public Trust Doctrine) (emphasis supplied). Because the
Public Trust Doctrine does not extend to include areas beneath the surface of a park, municipal use of such
subterranean areas for installation of public works facilities cannot be construed to require approval from the

State Legislature. In fact, the District Court below stated that:
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“(Uhe AG acknowledges that there is no case law which requires the city to obtain approval of the

State Legislature before the city can install its own infrastructure beneath its parkland. It is not

disputed that underneath City parkland are many nan-park facilities thet benefit the public generally

and do not serve just the parkland above, including water runnels, sewer facilities and public utiliry

lines.” (District Court Opinion at A773).
While the Diswict Court's statement is limited to New Yaork City, the assertion that municipal infrastructure
exists beneath parks is arguably applicable to the majority of municipalities in New York state. Any such use
of land beneath parks for public works infrastructure in no way circumvents or diminishes the public policies
underlying the Public Trust Doctrine. All citizens retain the ability to utilize parklands for their recreation and
enjoyment despite the existence of public works facilities beneath the surface.

B. NY General City Law §20(2) 1Is Inapplicable In The Instant Action
The Public Trust Doctrine is codjﬁ.ed in NY General City Law §20(2) which states that every city is

empowered “to acquire real and personal property within the limits of the city, for any public or municipal
purpose, and to sell and convey the same, but the rights of a city in and to its waterfront, ferries, bridges,
wharf property, land under water, public landings, wharves, docks, streets, avenues, parks, and all public
places, are hereby declared to be inalienable.” N.Y. Gen. City §20(2) (McKinney's 1989). When the plain
language of a statute is precise and unambiguous, it is determinative. Eﬂwmmu
Dept, 61 N.Y.2d 557, 565,475 N.Y.5.2d 263, 265 (1984). A reading of the precise and unambiguous
language of NY General City Law §20(2) clearly reveals that what is inalienable are the rights of a city in and
to its various types of property. NY General City Law §20(2)} (McKinney’s 1989). Absent a diminishment of
a City's rights in and to a particular parcel, NY General Ciy La\»;' §20(2) does not apply. No interast in the

parkiand at issue in this case is being wansferred. The rights of New York City in and to Mosholu park are not

in any way being altered in the instant action; the property will remain under the complete possession, control
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and ownership of the city. Therefore, any relia.ﬁcc by the parties upon General City Law §20(2) is
misplaced.

While previous cases have found impermissible alienation of parkland even in the gbsence of a
conveyance of a city’s rights in the property, such cases are not based upon NY General City Law §20(2).
Rather, they are based upon the common law Public Trust Doctrine which, as noted above, has not been
extended to lands beneath the surface of a park. In Ackerman, it was determined that use of park property for
.1.'nunicipal purposes not related to the park constituted impermissiblé alienation. The decision of the court is
expressly based upon the Public Trust Doctrine. 104 A.D. at 941. The same is true in Siephenson. 43 A.D.2d
at 897. In neither case is General City Law §20(2) even n:ferenf:ed in the court’s decision. In Inre Central
Parkway, the Schenectady County Supreme Court found that detaching property from a park for conversion
into a highway constituted improper alienation. The court, however, based its decision squarely on the
Public Trust Doctrine by stating “(t)he municipality holds the property in trust for the use of the public, and
cannot use or permit its use for purposes other than those for which it was dedicated or acquired or
appropriated. Inre Central Parkway 140 Misc.2d at 729. The court did discuss NY General City Law §20(2)
but only as it relates to NY General City Law §20(7). The court held that the discontinuance language
contained in NY General City Law §20(7) does not apply to parklands and that the sale or conveyance of
parks is governed solely by General City Law §20(2). 140 Misc. at 729. The court’s discussion of NY |
General City Law §20(2) was unrelated tvo its holding that the Public Trust Doctrine prohibits the transfer of
parkiand to another municipal use. Id.

Because neither the Public Trust Doctrine nor NY General City Law §20(2) apply when a mumcipality
undertakes to install public works facilities beneath parklands, prior approval from the State Legislature need

not be cbtained,

PRIPC Sl 1
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ARGUMENT I
SOUND PURLIC POLICY CONSIDERATIONS SUPPORT THE DISTRICT COURT’S
DETERMINATION THAT CONSTRUCTION OF THE WTP DOES NOT REQUIRE
APPROVAL FROM THE STATE LEGISLATURE.
. A number of important yet divergent public policy considerations buttress the decision of the District

Court that the WTP does not require approval by the State Legislature.

A. Providing Ao Adequate Water Supply Is An Essential Function For Which A
Municipality Must Be Conferred All Necessary Authority.

The Supreme Court of the United States has determined that “(t)he providing of a sufficient water supply

for the inhabitants of a great and growing city is one of the highest functions of municipal government.”

Provident Institution for Savings v, Jersey City, 113 U.S. 506, 516 (1885). The Supreme Court has also
declared that:

“No higher police duty rests upon municipal authority than that of furnishing an ample supply of pure
and wholesome water for public and domestic uses. The preservation of the health of the community

is best obtained by the discharge of this duty, to say nothing of the preservation of property from fire,
$0 constant an attendant upon crowded conditions of municipal life...(t)he wants of the public must,

ungder all conditions, be supplied.” Citv of Columbus v, Mercantile Trust and Deposit Co,, 218 U.S.
645, 658 (1910).

In construing whether the City of New York's provision of water constituted a governmenta! function, the
Coﬁn concluded that the acquisition and distribution of a supply of water for the needs of a modern city
involve the exercise of essentia] governmental functions and that “without such a supply, public schoals,
public sewers so necessary to preserve health, fire department.s. street sprinkling and cleaning, public
buildings, parks, playgrounds, and public baths could not exist. Brush v, Comm. of Internal Revenue, 300
U.5.352, 370 (1937) reversed on other grounds, 306 U.S. 466 (1939) (emphasis supplied). The Court further
declared that “the health and comfort of the city’s population of 7,000,000 sbuls, and in some degree their

9
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very existence, are dependent upon the adequate supply of pure and wholesome water. 300 U.S. at 371.
While these decisions are a number of years old, it is no less true today that “(a) city without water would be
a desolate place.” Dunbar v, City of New York, 251 U.S. 516, 518 (1920).

New York courts also view the construction and extension of New York City's waterworks system as a
function necessary for the preservation of public health and safety and of benefit to the general public.
lamaica Watar Supply v, City of New York, 280 AD 834, 114 N.Y.S.2d 79 2d Dep’t 1952), affirmed, 304
N.Y. 917 (1953); Town of Hempstead v, Village of Rockville Centre, 67 Misc.2d 123, 323 N.Y.5.2d 872
(Sup. Ct., Nassau Cty. 1971); Parsons Consir, Corp v. City of New York, 163 Misc.932, 298 N.Y.S. 276 (NY

City Ct. 1937).

A municipality must be conferred necessary end reasonable authority to perform the essential
governmental function of operating and maintaining a system of water supply to meet the needs of its
residents. Extension of the Public Trust Doctrine to include lands beneath parks would unfairly burden local
govermnments in their efforts to maintain water supply systems and other critical services such as sewer lines
or drainage systems by making it more difficult to install new pipes and conduits or repair existing ones. A
local government would be forced to embark upon costly detours around parkland or seek prior state
approval. Either altémative would result in greater costs and unjustified delays which could unreasonabiy
place at risk the health, safety and welfare of residents. As such, an extension of the Public Trust Doctrine so

*  asto prohibit the installation of public works appurtenances undemeath parks would unreasonably inhibit
,  municipal ability to provide essential services to its residents. |

B. A Local Government Is Far Better Suited To Determine And Address
Its Public Works Infrastructure Needs Than Is The State Legislature

Any extension of the Public Trust Doctrine to include land beneath parks would act to usurp ocal home

10
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rule authority by substituting state judgment for that of Jocal officiels. Affording all respect due to the State
Legislature, a local government is far better suited to determine its own public works infrastructure needs. A
local determination t_}_xat the public interest is best served by construction of a pipe or conduit that traverses
beneath a park should not require review by the State Legislarure. State veto power of this nature would
severely undermine a Jocal government's ability 10 meet the essential needs of its residents. The sheer
magnitude of the project involved in this case must not obscure the fact that what is really at issue is whether
a munici;ﬁality will be required to petition the State Legislature every time it seeks to install a water or sewer
pipe beneath parkland. By finding that such state approval is not required, the District Court has correctiy
balanced the rights of the public to the free use of parklands with the municipel responsibility to provide
essential services,
CONCLUSION

A municipality can utilize sub-surface areas beneath its parks for the construction of public works
appurtenances without approval from the State Legislature and such authority is supported by sound public
policy.

DATED:. Albany, New York
December 19, 2000

Respectfully Submitted, ="
ﬁn‘:c& Brick

Counsel

New York State Conference of
Mayors and Municipal Officials
119 Washington Ave

Albany, N.Y. 12210

(518) 463-1185
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STATE OF NEW YORK )
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Fern Westervelt, being duly sworn, deposes and says:

1 am not a party to this action, aro over 18 years old and reside at P.O. Box 4, Rowe Road,
Feura Bush, New York.

On December 19, 2000 ] served three copies of the annexed proposed brief amicus curae,
enclosed in a properly addressed wrapper by dispatching the same overnight delivery service,
Federal Express. Said papers were deposited into the custody of the overnight delivery service
prior o the latest time designated by the overnight service for overnight delivery addressed to the
last known address of the addressees below:

ELIOT SPITZER MICHAEL D. HESS

Attomey General of the Corporation Counsel of the City of
State of New York New York

New York State Department of Law Attomneys for Defendants-Appellees

120 Broadway 100 Church Street

New York, New York 10271 New York, New York 10007
GORDON J. JOHNSON RONALD E. STERNBERG
NORMAN SPIEGEL

SCHULTE ROTH & ZABEL,LLP
Attomneys for Plaintiffs-Appellants
Friends of Van Cortlandt back sad | L U el
The Parks Council, Inc. Fern Westervelt
900 Third Avenue
New York, New York 10022

HOWARD B. EPSTEIN

JACK L. LESTER, ESQ. Sworn to before me this 19th day of

Attorneys for Plaintiffs-Appellants December, 2000
Norwood Community Action,
Lina Burger and Fay Muir \ re
880 Third Avenue, 9th Floor (o i AC G, et
New York, New York 10022 Notary Public
DONNA M.C. QILIBERTO
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MEMORANDUM
To:
From:

Re: Underground Use of Parkland

Date: November , 2000

The City of New York is currently litigating two issues of major anportance to all
municipalities throughout the state which have mapped parkland within their local jurisdiction.
The two issues, which will be argued before the New York State Court of Appeals on January 3,
2001 are:

1) Is State legislative approval required for the City to place a water treatment plant
underneath Van Cortlandt Park (a mapped park) and

2) Is State legislative approval required before the City may withdraw from parkland use
the amount of parkland that will be interfered with by construction of the proposed WTP for the
time currently estimated to construct the WTP and restore the parkland to park use?

For the reasons set forth below, the City urges you to file an amicus briel supporting the City’s
position that both questions should be answered in the negative.

Background

The City is required, pursuant to 2 federal court consent decree, to design, build, and
operate a water treatment facility (WTP) to treat drinking water from its Croton watershed. The
City proposcd, and abtained local Jegislative land use approval to construct this facility
underneath Van Cortlandt Park. Following completion of construction of the WTP (construction
is to last six years), the portion of the park that had been disturbed during construction (23 acres
ofa acre park) will be restored as usable parkland. (In point of fact, the park will be
enhancced through improvements to be made as part ol the restoration).

The State of New York (which is also a party to the federal court consent decree) and
various citizen groups brought an action alleging that the disruption of the park during
construction as well as the ultimate placement of the WTP beneath the park constituted
alienation of parkland for which state legislative approval was required. The City argued that
under state law ncither action constituted alicnation beeause the construction would be for a
defined and reasonable period, the plant would be completely underground, and the park would
be fully restored (and in certain respects improved with new facilities) once consiruction was
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complete. In a carefully reasoned opinion (copy attached), the Federal District Court agreed
with the City; an appeal to the U.S. Court of Appeals for the Second Circuit was taken. The
Seeond Circuit, after initially accepting briefs on the issue and scheduling oral argument, has

- recently certified both of the above-listed questions to the New York State Court of Appeals.

The Importance of This Case Warrants Your Support

The City of New York, along with all other municipalities, reasares the importance of its
parks. The land beneath parks can serve as valuable propeity that can be used for placement of
important public works, without depriving the public of an equally important recreational
resource. In New York City, for example, roads, subway tunnels, shafi sites, as well as water,

~ sewer and cable lines run underneath parks. We understand that many other New York State
‘Municipalities have sited similar facilities under parkland or contemplate such projects in the
future. Requiring state legislative approval for placing such facilities undemeath parks would
subject important projects to an unwieldy, tine consuming and unpredictable political process.
Where a praject is carefully designed so hat parkland, upon construction, is restored to its former
park use, the City does not believe that the State Constitution requires state legislative approval
to proceed. Morcover, the argument that mere disruption of park use during construction ofa
project amounts to alienation of parkland, would (in its broadest reading) suggest that pothing
could ever be built in, on or under a park without State legislative approval. Therejore, we
respectfully urge you to join the City in briefing the Court of Appeals on why both certified
questions should be answered in the negative, and the serious consequences of an affirmative
ruling.
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GERSHON, United States District Judge: | ‘ .

On November 24, 1998, 1 app-oved & Consent Decree resolving claims brought by the United
States, acting on behalf of ihe Enw:rifonrr_xental Protection. Agency ("EPA™), and the State of New York
against the City of New York to require the City to provide filtation and disinfection treatment forits
Croton Water Supply System. United States v. City of New York, 30 F. Supp- 24325 (ED.N.Y. 1998).
The Consent Decree enforces compliance by the City with federal and stale requirements that it filter
and disinfect the water, reéuirernents with which the City had previously failed to comﬁly despite its
agreement to do so. | |

The Consent Decfce establishes detailcd nmilestones” that the City niust satisfy in order to
fulfill its obligation to plan, design, construct end operate a Water Treatment Plent ("WTP") et asite
selected by the City after its completion of an envirt;'lnmer.tal revicw. The Consent Decree requires the
pa:lic.? to atlempt to Tesolve disputes arising under it, and the court retains jurisdictioh t0 determine
unresolved disputes. The Consent Decree further requires the City to diligently seek yemoval to this
court and to defend against any astion which might delay perfonﬁance of any of the milestones..

The actions presently before me, which were argued together, arisc out of the City's selection
of the Mosholu -Golf Course site in Ven Cortlandt Park in the Bronx &5 the Jocation for construction
and operation of the WTP. The City's plan calls for the plant to be built under & golf driviﬁg range
presently on the site. The driving range will be demolished during coﬁstmctiqn and then re‘oui’h after
the gradient of the narkland is altered 10 accommodate the WTP, tund erthe City's ﬁlan. In97 CV 2154,
the action which wes resolved by the Consent Decree, the State of New York, through its Attorney

General ("AG"), seeks relief under the dispute resolution provisien of the Consent Decree, cleiming
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that both the WTP itself, and the distuption entajled forits const;'ucti-t:n, involve alienation of parkland
and that, as & result, the City is required to se¢k the approval of the State Leg‘nslatufe for the proposcd.
project. Since the City has not sought such approval, the AG asserts that the City has failed to mees
itsmilestone obligations to request and obtain State legislative approval by specific dates thathave now
passed. The City disputes the AG’s coﬁtemion that State lcgislativé approval is required to undertzke
the project as it has been dcsi:gned. |

The other two actions, 99 CV 6224 ("Norwood") and 99 CV 7399 ("F ricnc_ls"), were instituted
by community groups and concerned citizens as proceedingsinNew York State Supreme Court, Bronx
County, under Arlicl:' 78 of the New York CPLR end for dcclaratbry and injunctive relief, seeking to
ennul the City’s sele;:.tion of the Mostolu Golf Course site for construction of the WTP. Without
objection, the City has removed votk actions to this Court pursuant to the Consent Decree. The
plaintiffs in both Norwood and Friends, like the AG, argue that the City was required to ob!ain_ State
legislative approval for constriciion of the WTP at the chosen site. Friends also srgues that an
smendment of the New York City Zaning Rcsolu:ibn was required before ‘tht’: City could lawfully
undertake this project in & park. Friends further argucs that the approvals of }he project by the
responsible City agencies were invalid because the City failed to sdequately address end Tesolve the
issues of need fo?legislaliva approval and & zoning amendment, and because the City's environmentel
review failed to give adequate consideration to pr‘eserva:ion of the Ciubhouse of tte Mosholu Golf
Course, which, under the City's plan, will be demoliQhed during éxcavation of the WTP site, and
replaced by a re;p]ica when construction is completed. The City has moved for suramary judgment in
Norwood and Friends, and the plaintiffs in Friends have cross-mmoved for pmial shmmary judgment

on the park alienation and zoring amendment issuss.
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Al parties apree that there are no diSpulés of matexial fact and no need for discovery on the
issucs of whether State Jegislative approval of amendment of the Zoning Resolution are requircd,
which present questions of law, and friends identifies only & narrow area of possible factual dispute
in the remainder of its claims. For the reasons that follow, the State’s application under the Consent
Decree i denied, the City's motions fé: summary judgment in Norwood 2nd Friends are granted, and

the cross-motion by plaintiffs in Friends for partial summary judgment is denied.
BACKGROUND

The background of the Croton Wau.zr Suﬁply System, the statutory and regwlatory requirements,
federal and state, applicsble to ensuring 2 safe drinking water supply, the eveats leading up to the
action by the United States and the State to :nforcc.; compliance with the requirement of filtration of -
the Croton Watershed, and the salisnt tcrmsA of the Consent Decree, are described in my prior opinions
app!;)Ving the Consent Decree, 30 F. Supp. 2d 325 ('E.D.N.Y. 1998), and denying certain motions 10
intervene, 179 F.R.D. 373 (ED.N.Y. 1998), and the opinion of the Second Cirzuit affirming denial of -
intervention, 198 F.3d 360 (2d Cir. 1999). Itis therciore necessary only to summarize some of these
facts in this opi:;'i‘on.

The Safe Drinking Water Act ("SDWA"), 42 U.S.C. §300g-1 et seq., and the Surface Waler
Treatment Rule ("SWTR") promulgated by the EPA thereunder, 40 CF.R. §§ 141.70-75, effectively
mandated filtration of public water systerns using surface water, with limited exceptions. In 1992, the

State Sanitary Code ("SSC") was amended to comply with the federal requirements.

The Croton Watershed is one of three principal areas supplying drinking water to the City and
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surrounding communities; the others, the Delaware and Catskill Whatersheds, are located in more
remote and less developed regions than Croton. The Catskill and Delaware Watersheds so far hav.-;
been permitted to avoid filtration. The Croton Watershed has an area of 375 square miles, primarily
in Westchester, Dutchess and Putnam Counties of New York State. It nqrmally supplies approximately
ten percent of the City's water requirements, but can provide approxi:rxaiely thifty percent during 8
drought. |
1n 1991, & City report concluded that filtration treaument of water from the Croton Watershed

would eventually be required to ensure its sofety. In 1992, the City entered into & stipulation with the
New York State Department of Health pursuant to which the City scknowledged thet it was required
by federal and state law to build a filtration planrt for the waters of the Croton Watershed. On January
13, 1993, the EPA issued a determination requiring the City tﬁ filter and. disinfect water from the
Croton Watershed. When the City failed to comply with the 1992 stipulation or the 1993 EPA ruling,
tlie Uniled States commenced an action i:lm this Court in 1997, joined by the State and the State
Department of Health as interveners, to compel compliapce with federal and state Jaws and regulations
govemning public water systems with respect o the Croton Wetershed. lThc parties entered into
settlement discussions under the supervisidn of Magistrate Judge Steven M. Gold, resulting in the
proposed Consent Decree which I approved without modificetion afler al-low'mg for public comment
on the proposed settlement end carefully considuing the comuments received | -

.Thc Consent Decree provides injunctive relief requiring the City to finish the planning,
designing, construction and operation of the WIP ate site selected by the City after completing its
environmental review. Under state and local Jaw, any mviropmcmal review must comply with the

requirements of the State Environmental Qualiry-Rcview Act ("SEQRA"), N.Y. Environmental
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Conservation Law §§ 8-0101 et seq., the State r-egu'lalion;f. thereu.nder. 6 N.Y.CRR §§617.1 et 5eq.,
gnd the City's rules adopted in furt_her‘ahce of thet Act, the City Environmental Quality Revicw”
("CEQR"), 62 RCN.Y. §§ 5.01 et seq. & 43 RCN.Y. §§ 6-01 er seq. The "milestones” ﬁgreed to
inthe Consent Decree prescribe particular steps the City is required to take by specified dates through
completion of cox.xstruction of the WTP by September ‘1, 2006, 2nd commencement of its operation
by Merch 1,2007. The City agreed to commence performance of the r-nll'e.stones in the Consent Decreo
before its approval by the court, and the City did so, The City identified eight potential sites for the
WTP, issued apreliminary report evaluating the a&vantugcs and disadvantages of each, and publicized
its content for public commsnt aﬁd public hcnxi;xgs. Three of these sites, including the site eventually
chosen, afe Jocated in Van Cortlandt Park. The City had to compile a Jist of necessary permits and
approvals for all .'sites under consideration by September 1, 1998, and the City's list did not include
approval of the State Legistature for any of the parkland sites. .Oth.er milestones yequired the City to
Tequest Stak.c legislation end @ home rule message from the City Council by July 31, 1999, “in the
:ven; 2 use of the selected site for the WTP requires state legislation," and to obtain that legislation
“if necessary” by February 1, 2000. The City must pay substantiel stipulated penalties if it fails 10
comply with the milestones, including escalating per day penalties, in addition 10 the civil pznalty it

agreed to for pa;! failure 1o comply with federal requirements.

InDecember, 1998, the City announced its selection of Mosholu Golf Course 23 the preferred
site, completed a Draft Environmental Il;npact Statemment ("DEIS"), and began a process of public
corament, public hearings and review, pursuenttothe procedures mandated by SEQRA end CEQR and
the City's Uniform Land Use Review Procedure ("ULURPY), N.Y.C. Charter § 197-c. A Final

Environmental Impact Statemnent ("F E1S") was completedinMay 1995. Numerous critical comments
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were received during the review process, including assertions by the private plaintiffs in these actions
and others thet the proposed project required State legisiative approvai end amendment of the City.
Zozing 'Rcsqlut.ion. No comments were received during public hearings from representatives of eny
agency of the State, including thé AG, elthough attorneys in the AG's office informally advised City -
ettorneys of their view that State Ieglsla;:ion was required, 8 position rejected by the City Corporation
Counsel.

| This review process culminated in approval by the City Plenning Commission on June 1, 1999
of the Mosholu Golf Course site for the WTP, end alpp:oval by the Citj Council of the City Planning
Commission decision on July 2 i. 1999. The; City Council determined that the FEIS satisfied the
requiremments imposed by law for environ.m:ntni review, that the praject minimized adverse
gnvironmental effects to the maximum extent practicable, and that, after consideration of the relevant
environmental issues, Jand use implications and other policy issues, the project should be epproved.
The City Council modified the City Planning Comunission decision by providing approximately $20
million for preservation, restoration and imprc?emént of the site of the project and its immediate
vicinity, and for improvements elsewhere in Van Cortlandt Park.

On July 30, 1999, the AG’s office sent a Jetter to the City staﬁng that construction of the WTP
at the Mosholu Golf Course site, as approved by the City Council, required State legislation, and that,
therefore, the City had to request State lc'gislatioh end a home rule message from the City Council by
the followirg day in order to satisfy the appliceble milestone of the Consent Decree. The City ‘rcjccled
the AG's interpretation of the legel requirements. The AG’s Office has nevertheless advised the court
by letter, in response to my inquiry, that "the Attorney Genera] would strongly sui:pon state

legislation” epproving the Mosholu Golf Course site. The letter states that the site is identified in the
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FEIS as the most appropriate onc- for the project, that it “has been selected by the New York City
Council and the Mayor afer their review" of the FEIS and completion of the ULURP procedure, end
that the "Attorney General does not disagl;cc witﬁ that judgment.”

The selected site is Yocated in the southeast camer of Van Cord andt Park, occupied by a golf
driving range and adjacent to the golf course jtself, The golf coursc will beclosed durif:g construction,
and the cxxsnng golf clubhouse, roads and parking area will be demolished during construction and
rebuilt, as wxll the driving ange. The driving range site will be excavated and the WTP constmcted
below finished grade and substantially below existing grede, although in places the finished grade wiil
be between apﬁroximlaiely 5and 55 feel higher than existing grade. Upon completion of construction,
the roof of the plantis to be covered with soil d;xd restored to ellow its resuned use 6s 2 golf driving
range. ln order 1o accommodate the exis;ting sloping natuge of the site, the-facades of the building
hou;ing the WTP will be constructed as bermed and landscaped embankments. Air intakes for the
WTP will bz located sdjacent to the driving ra.n.gc ﬂu'ough louvers coacealed in the berms around the
perimeter of the building, 2 and exhaust stacks will be mlegrated inio the supports for the golf ball
netting on the sides of the driving range ond the driving range structures. The WTP includes & Taw

 water pumping station, finished water pumping station, and treated water reservoir, all housed in the
‘building. Under-;round (unnels connecting the facility with the New Croton Aqueduct and the existing
water distribution system for the City a.‘.lso will be constructed.

The construction site will cover approximately 28 ecres of the 74 acre golf course. Van
Cortlandt Park itself covers 1,146 acres 2nd, together with other ereas of open space in the vicinity,
make the ecea strikingly bucolic for a densely populated part of the City. According to the FEIS, the

temporecy loss of active open space during construction will decrease the total apen space ratio from
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26 to 23 acres per thousand residents. This compates 10 the recommended ratio-of 2.5 acres per

{housand residents specified in the CEQR es a gosl. Friends concedes that this temporary reduction
in the open space ratio during construction is not significant. {Friends' Response 10 City's Loca! Rule

56.] Statement 4§ 29). The FEIS estimates that 268 trees will be removed during construction. The

City plans a reforestation program, but the rebuilt driving range will be replanted with grass only '

because of the plant underneath. The construction project will be 2 substantia) one, with ke use of
heavy equipment and vchicular wraffic thet would be expecied inan underiaking of that scale. The City

is required to complere construction within 5% years of its commencement under the applicable

milestanes.

DISCUSSION

A. The Park Alienation Issue

The AG, Friends and Norwcod contend that parkland in the State may not be diverted to any
uses that are not recreational or otherwiss consistent with the public use and enjoyment of e park, in
the absence of specific approval by the State Legislature.! They rely upon the cammon law doclrine
against ali:natio‘r'; of parkland, and upen Sectiens 20(2) and 20(7) of the General City f.aw, which
provide that the "rights of a cityinand woits . . . parks, 2nd al} other public pllaces. are hereby declared

1o be inalienable,” with exceptions allowing 8 city 1o sell and convey property upen "discontinuance”

'The issue of parkland alienstion is properly raised by plaintiffs in Norwood and Friends.
The State's interest in the issue is direct and immediate aud, therefore, the AG has been permitied
to participate in the litigation witbout the cours's resolving the guestion, initially raised by the court
and since addressed by the parties, whether the AG is properly before the court under the dispute
resolution provisions of the Consent Decree or in another capacity. '

9
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of public use or where authorized by another law, excéptions that, they contend, do not apply in this
case! The AGandtheprivete plaimiffs'furthcr argue that the requiremsnt of State legislative nﬁproval
applics even 10 an underground Zacility located under patkland. They also argue that the scale and
duration of the construction project alone, and the consequent disruption of perk use while the plant
is being built, require State legislative s'anction, even if the court were to find that the City can build
and operate an underground facility under parkland without the authoﬁzatiﬁn of lht;. State Legis&ature. '
The City contends that construction of the WTP does not entsil alienation of parkland
requiring State legislative approvel (1) because there will be no conveyance of parklend to another
entity, public or pr'wéte, and (2) because the plent, upon completion, will be located underground and
the parkland available for publiz use after rcstox:ntion will remain essentially undiminished. The City
farther contends that the temporery disruption of the public use of parkiand occasioned by the
construction of 2 praject that is otherwise permissible can be approved by the City, without the need
for State legislation or the approval of a Siate sgency. For the reasons that follow, I sgree with the
. City.
The leading New York Court of Appeals decision on park alienstion is Williants v. Gallatin,
229 N.Y. 248 (1926). whicl held that, once land has been dedicated to use as 8 park, it cannot be
diverted for use_g other than recreation, in whole or in part, temporarily or permenently, even for
another public purpose, without Jegislative approval. Williams invelidated the proposed lease of the

Arsenal Building in Central Park to the Safety Institute of America, 2 non-profit, quasi-public

1The AG, unlike the private plaintiffs, recognizes an exception to the requirement of
legislation, which he derives from other laws relating 1o water supply projects, but only, according
to the AG, if the project has been formally approved by the responsible State agency, the
Department of Environmer.te] Conservation ("DEC"). The City did not seek DEC’s formal
approval for irstallation of the WTP on the Mosholu Golf Course site.

10
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organization, for exhibits 2nd instruction on sefety devices. Williamsinvolved "alienation” of public
1and in its traditions] sense of a conveyance 10 @ privals entity, butits sweeping language has been |
construed also to prohibit "alicnation” by aliowing any vse of parkland for non-recreational purposes
whether by the municipslity or another eatity, public or private. AlthoughVilllams speaks eloqu ently
of the nsed 16 preserve parkland, the decision does not resolve the question presented here. The Count
stated, for example: “no §bjects, however worthy, . .. which have no connection with park purposes
" should be pcnﬁittcd to gperoach upon it withow legislative authority plzinly conferred," Id. 8t 233; 2
pablic park should "aotbet umed over by the commissioner of parks 10 other uses,”" /d. al 254; and a
pack "must be kept § re; irom intrusion of every kind which wowid interfere in mpy degree with its
complete use for this End." id. (emphasis supplied). These quotations do not speak 1o whether an '
underground plant is an encroachment or an intrusion on parkland, whether the City's allowance of an
undcrgrc;und use to supply essential municipal services can be equated with ellowing a park 1§ be
“tarned over" for other uses, or whether alicnation from park use exists when the surface of the park
will ba restored to the same uses that existed before construction of an underground pro_]ecl to supp]y
essential public services. These critical distinctions from Willlams require a different result vzhere, s
here, the City will not surrender any of its land to another entity, and the public will have undiminished
use of the surface of the pal_'k s soon &5 construction 61’ the WTP and lendscspe restoration is
completed.
The AG acknowiedges that the City has gone to "grest lengths” and displayed “some
ingenuity" in minimizing the impact of the plant on the park The facilities comprising the project will
be located underground. Although the pa;ties quibble over the significance of the distinction between

being below "finished" grade versus “current” or "existing” grade, the fact remains that the park will

11
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berestored to its existing useas a g;olf driving range, thet the golf caurse and associated structures will
be restored or rebuilt, and that the erea.'availablo for public use for recreational purposes after the.
project is completed will remain undiminishéd.

That chenges to the existing grade will oceur in some areas 1o accommodate the plamt is
immateral. As the City points out without contradiction, no suthority requires a n';unicipality to seek
State legisiative approval to make chenges to the gradient of parkland; in fact, the Mosholu Golf
Course and driving range were created in approximately 19i4 by altering the natural landscepe.
Moreover, neither Filliams nor eny other autherity drawn to the court’s ettention prohibits_

- underground use of parklend for non-re:fca-tional purposes related to a municipality’s need to deliver
essential services 10 its residents, as is the case here, without legislative spproval, where that use will
not iaterfere with the recreational use of the surface. (Sec pp.14-1G infra). Since the parkland
aveilable for public use willnotbe reduced, this underground use of parkland may be approved by the
City without the need for ratificetion by the State Legislature.

Nor is State legiclative approval precon.dition to the temnporary disruption of ].Jarlr.!and
necessarily occasioned by the construction ofa projeci that is properly undertzken without specific
legislation. On the contrary, in Wigand v. City of New York, N.Y.L.J., Seéz. 25,1967, p. 21, ¢0l. 5
(Sup. Ct., R.ichn:ond Co.), the court upheld the City's authority to construct two underground water
storage tanks at Silver Lake Park on StatenIsland, without State legislative approval, that were needed
to meet anticipated needs of 2 growing population. As in this case, the Parks D_:panment collaborated
with the municipal water suthorities (the predecessor of the City Department of Environmentel
Protection ("DEP™)) and approved the specifiés of the projéct, including restoretion and beautification

of the surface, to ensure preservation of the Jandscape for appropriate park use after completion of

12

NYC-WTC_ 000137843




NYC 9/11 Public Portal Document

D W i e e - - RN

construction, which was estimated to take 30 months. The storage tanks would be below the finished

surface, but, as with the Mosholu Golf Course project, the grade would be changed to incorporate a’

“well designed building” built into the slope and "virtually hidden by the surrounding landscaping.”

The roef of the building would be made idto a patio with benches for the public.

Wigandrejected the argument that the temporary disruﬁtion of parkland necessarily qccasioned
' by the constfuctidn project violated the park alienation doctrine or barred the City from carrying out

" this vital project. The court lso rejected {he ergument that the underground use ofthe land implicated

the prohibition against "encroachment upon the use of park lands and a diminution of the usc of the

said lands." The court further po'imcd out that the Parks Department and the Board of Water Supply

had cooperated "in the installation of numerous tunnels and shafts in the various parks for & period of

more than 50 years."

The court specifically framed the issue it decided es whether the project was "compatibl_e with
public park purposes,” and found thz;l jtwas. As in the present case, the project was approved by the
appropriate City agencies and its legislative body (the Board of Estimate at the time), not by the State
Legislature. The AG's attempt to distinguish JVigand oy claiﬁing that il rested on the #pprova] of the
Silver Lake Park project by the Statc Water Resources Commission {which the AG claims provides
an exception 10 The requirement of legislative approval) is misplaced, since the opinic.m does not
indicate that the State agency considered the parkland alieration issue o that the courl relied upon its
concurrence for anything other than, es the opinion states, evidence that the project "is a matter of state

concem."’ In this case, tdo, the AG has informed the court that the State (f.e., its executive branch

1 The requirement of formal stste agency approval of a water project in N.Y.C, Admin.
Code § 5-426, relied upon by the AG, which requirement is triggered when condemnation
procedures are needed for waler supply projects, does not epply to the WTP. Beceuse the City
already owns the land, ro acquisition of land is required. :
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through its authorized spokesperson, the AG), approves of the project and believes it should be built
at the site chosen by the City. Sce pp. 7-3 supra. And the State, as a party 1o the prior litigation and |
the Consé.nt Decree, sought and cbtained the City's commitment to construction of the WTP &s
necessary 1o ensure the safety of the Croton water s\;pply. See also Weiter v. Moses. B6N.Y.S5.24 110
(Sup. Ct, N.Y. Co. 1941}, d}vi!haﬁ! opinion, 265 A.D. 993 (1* Dep't), app. dismissed, 290 N.Y.
761 (1943) (upholding the general suthority of the Perks Commissioner to ;-.lose 8 public park during
construction of & vital municipal project).

In this case, as in Wigand, no alienation r.';f parkland will occur, in cither sense 1n which the
term has been used in New Yufk cases that protect parklend. The land will remain in the City's
ownership, possession and control during and after construction, so there will be no transfer of an
interest in 1and to another entity. And, since there will be no diminution of parkland available for
public use after the plant is built, underground use of the parkiand is not an alienalion in the sense of
divcréion of parkland for non-park purposes,

No other authority of which the court is a\.ware requires State legislative approval 1or an
underground project 1o maet essential municipal needs under circumnstances compar.ablc to those
presented here. State decisions which disallowed the use of parkland for non-park purposes, or
"temnporeary" alienation of parkland without Stale legislative spproval, many of which relied upon an
interpretation of New York General City Law §§ 20(2) sad 20{7) that sharply restricted municipel
home rule, as well 85 upon the common law prohibition of alienatian of parkland, arose in entirely

different contexts.* In cach of these cases, the cnallenged action involved either a transfer of parkland

‘Given my conclusion that construction and operation of the WTP will not constitute
alienation of parkland within the meaning of established State law, I do not address the current
vitality of ceses that have construed General City Law §§ 20(2) and 20(7) to deprive municipalities
of the power to discontinue parkland without epproval of the State Legislature. Tralso is
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to @ privete entity, oruse of above-ground parkland for non-recreation purposes that were inconsistent
with the land’s dedication to use as a park, thereby limiting the public's use or enjoyment of pérklmd ‘.
or 2 portion of it. See, e.g., Millerv. City of New York, 15 N.Y.26 34 (1964) (lease to pr.ivatc entity
to develop parkland for golf driving range disallowed as beyond Parks Commissioner’s suthority);
Matter of Ellington Consir. Corp. v. Zoning Bd., 152 AD.2d 365 (24 Dep't 1989),aff 'd on other
grounds, 77N.Y.2d 114 (1950) (conveyance of parkland to privete developer required approval of
State legislature); Ackernian v. Steisel, 104 A.D.2d 940 (2 Dep't 1984), aff"d on opinion below, 66
N.Y.2d 833 (1985) (supposled "temporary" allowance, for periods of 25 and 14 years at time of
litigation, by Parks Cdnmxission;:r for storage of trucks and equipment above ground by Highway and
Sanitation Departments in Cunninghem Park in Queens, dcclar?-d unlawiful); Stephenson v. C‘ounfy of
Monroe, 43 A.D.2d §97(4" Dep'11974) (sanitary landfill in park enjoined despite vague "speculation”
tlyat the mountain of garbage would eventually be made into 2 ski slope); American Dock Co. v. City
of New York, 174 Misc. 813 (Sup. Cu, N.Y. Co. 1940),aff‘d without ﬁpinfon, 261 A.D. 1063 (I

Dep't), aff 'd without opinion, 286 N.Y. 658 (1941) (lease of wherf erea to private entity to operate a

unnecessary to consider whether ary already existing enactments give the City power to
discontinue use of parkland for a water supply project, for the provision of vital municipal services
moze generally, or for other purposes s determined by the City, even if the General City Law
provisions are as restrictive as the AG srgues. The AG acknowledges that state laws of general
application may suthorize discontin.uance of parkland for public purposes and that such laws
obviate & city's obtaining State legisiative approval for each particulsr project. See Grayson v.
Town of Huntington, 160 A.D.2d B35 (2d Dep’t), Iv. denied, 76 N.Y.2d 714 (1990), and Village
Green Realty Corp. v. Glen Cove Community Dev. Agency, 95 A.D.2d 259 (2d Dep't 1983), which
upheld alienation of parkland property, for low-income housing or other urban renewal projects,
without the specific zpproval of the Statc legislature for either use. The courts did so on the basis
of gencral suthorizations for use of city property for such purposes in Public Housing Law §123
and General Municipal Law §303-a(4), respectively. See slso Sierra Clib v. Board of Edue., 127
A.D.2d 1007 (4" Dep't), Iv. denied, TON.Y.2d 612 (1987) (construing provision of Buffalo City
Charter, notwithstending N.Y. Gen. City L. § 20(2), 10 allow cily to use part of its parkland for a
public school or other non-park public purposes).

15
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foreign rade zone invalidated); Matter afCenrmIParkway. 140 Misc, 727 (Sup. Ct., Schenectady Co.
1931) (local ordinance that allowed a strip of parkland to be detached to build a parkway i.nvalidated."
in the absencer of State Jegislative spproval); Tompkins v. Pallas, 47 Misc. 309 (Sup, Ct, N.Y.
Ca.1905) (Parks Commissioner lacked suthority to allow advertisements 1o be placed on 2 temporary
fence thet had been properly erected for'safety purposes in Bryant Park during construction of librery).

This case does not present an issue as to the power of the City’s Parks Commissioner to lease
parkland t§ 2 private commercial entity, as inMiller. No interestin parkland is conveyed by the WTP
project. Nor docs this case present an jssue, such as in Ackerman or Stephenson, where
charscterizetions of the non-park use as "te@orary“ were subterfuges. The temporary disruption of
parkland, even for the relatively lengthy period to be involved here, for construction of an otherwise |
permissible public project is not prohibited by the docirine against alienation of parkland wh;re the
temporary disruption is nota subterfuge fora diversion of parkland fornon-park use. Interference with
public use of parkland will belimited to the time necessary for construction of the WTP end restoration
of the surface. Moreover, even during the height of construction, Jarge areas of parkland and other
open space will remain, with all of the rest of Van Cortlandt Park and other local areas of greenety
available for use by residents and the general public. And the City Council, in approving the project,
directed that nppFoximately 5§20 million be transferred to the Parks Departmeat to ameliorate tho effects
of the construction and to preserve, restore and improve thc‘ site of the project; its immediate vicinlry,
and Van Cortlandt Park generally. |

The AG acknowledges that there is no case law whith requires the City 10 obtain approval of
the State Legislature before the City can install its own infrastructure beneath its parkland. Itis not

disputed that underneath City parkland are many non-park facilities that benefit the City generally and
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do not serve just the parkland above, including water tunnels, sewer facilities and public utility lines.
‘Noris it disputed that many of these projects could nothavebeenbuiltor maintained without temporary

disruption of the park surfece for construction and upkeep.’ New York State law relating to elienation
P pkeep

50n oral ergument, questions arose 85 to whether these projects had in fact been approved
by the State Legislature and as to the significance of past practices. 1 afforded the parties an
opportunity to submit supplemental affidavits and briefs directed to this issue. The AG and the
private plaintiffs argue that State legislative approval has often been obtained for infrastructure
projects, end the AG argues further that, even if same projects were not authorized by State
legislation, these instances do not estop the State from enforcing compliance with legel
requitements, Their supplementa! submissions cite many cxamples where the State Legislatare
enected legislation authorizing conveyance of parkland or easements in parkland for such projects,
but these examples involve circumstances that ere not comparable to the WTP project. Notably, the
examples of State legislative approval furnished by the AG and the private pleintiffs invelve in
mosl instances tie conveyance of interests in parkland from 2 govemment entity 1o either 8 -
different government entity (e.g., from a 10wn to 2 county of to a.sewer district) or o private
entities, which is classic alienation of parkland. A typical exsmple cited by the AG is L. 1980, c.
390, suthorizing the City of Peekskill to convey a permanent easement on parkland to Westchester
County for construction and maintenance of a sewer. Such examples do not establish that State
legisiative approval is required where no interest is conveyed to a separate government entity.
Indced, the Legislature also approves the conveyance of parkland from one government entity to

. another for its continued use as parkland, as with Peekskill's conveyance of parkland to the County
in o law, L. 1980, c. 389, iinumediately preceding enactment of the law relied upon by the AG.

Other instances cited entail discontinuance of the use of parkland or a portion of the surface
of it, unlike here, where the City will fully restore the surface to its use as parkland. See L. 1988, ¢.
371 (authorizing Town of Greenburgh to construct and operate an underground water pipeline and
at-grade pumping station); L. 1938, ¢. 497 (expansion of West 72" Street subway station;
authorizes conveyance of City parkland to Metropolitan Transportation Authority); L. 1980, ¢. 396
(City of Dunkirk authorized to engage in exploration and development of natural gas ficlds on
parkland). The parties’ references to certain Jaws authorizing construction of rail and subway lines
are unhelpful. The railroad and subway companies were privately owned when the 1875 and 1891
laws cited by the AG were enacted. The 1875 law. expressly prohibited use of parklend for reilway
routes, L. 1875, ¢.606, § 4, and limited the authority of the railway commissioners to permit use of
parklend to facilitate construction. Id. § 26, §5. Subsequent laws modified this prohibition in _
limited respects so as to allow construction of subway lines and certein stations under parklend, L.
1891, c. 4, § 4, or to allow a railway line to use or acquite interests in parkland. L. 1909, c. 558.
Later State legislation cased restrictions o use of City parkland for railwzy projects. See N.Y.
Ropid Transit L. § SO-(f). No State stanuie cited by the parties imposes similer prohibitions or
restrictions on the use of land underncath parks for water supply projects, and the WTP will not be
privately owned. :

The compilation of statutes by the AG and the private plaintiffs is more striking for the
paucity of State legislation relsting cither to underground use of parkland in New York City for.
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of parkland does not require approval by the State Legislature.of every City infrastructure project
underneath parklend, end State legislative appreval is not required for the WTP project, whichwill not

dirninish the parkland availsble for public use when construction is completed. .

B. Zoning Amendment

Frierds argues that an amendment of the City Zoning Resolution is required for construction
and operation of the WTP at the Mosholu Golf Course site. f’a:k]anc_i is not included in any zoning
district. Section 11-13 of the Zoning Resolution provides that, when a putlic park is "sold, transferred,
exchanged, or in any other manhcr relinquished from the contro? of the Commissioner of Parks end
Recreation,” no use will be permitted on the "former public park or portion thereof' un til an nm:ndm_enf
designating  zoning district has been adopted. The amendment rﬁquiremcm is inapplicable here.

The WTP does not create 2 “former public park or portion thereof" rihat would give rise to the
need for s zoning emendment. When the project is completed, the erea of parkland availzble for public
use will remain substantially the same a;s itis now, ﬁnd no portion of park]and will be placed beyond
the contro] of the Parks Comumissioner during or after construction of the WTP. No portion of Van
Cortlandt Park will become a residence, commercial or manufacturing district— the three general
categories of zoﬁing districts under Section 1-12 of the Zoning Resolution— that mustbe designated
as such on & Zoning map.. -

Moreover, the City Planning Comrmission, the egency responsible for sll zoning matters

City-owned infrastructure or 1o temporary interference with parkland for construction of projects
under perkland to supply cssential services to the residents of the City. The historical record of
Jegislative enaclments, to the extent it has been presented to the court and is argued to be r reliable
reflection of Jegal requirements, does not support the AG's pasition. 1f anything, the historicel
recerd supports the view that, despite the well-established doctrine against alienation of parkland,
no State legislative approval is required for the WTP.

18
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including amendmént.é, was aware of Friends' azgument, which was made before it, and did not deem
a zoning amendment to be necessary. The City Council approvled the Planning Commission d'recisioxli.rl
Thus, the entitia§ responsible for land use matters, the City Planning Commission and the City Council,
carefully reviewed and considered all 1elevant factots based on a comprehensive Environmentsl Irnpact
Staternent and approved the project only after allowing extensive o;;;portunitics for public commém and
holding public hearings. There is no basis ﬁndcr the City Zoning Resolu;ion forrejecting their decision,

reade after a fdll airing of the issues raised here, that the WTP should be built at the site selected.

C. SEQRA Issues

1. Treatment of Legislation and Am;nd ment Issues

Tnsofar 2s Friends claims that the SEQRA review was inadequate because thé City failed to state
that approve} of the State Legislature and amendment of the Zoning Resolution were required, my
determination that the City was correct as to these issues is dispositive. Insofar u;f, Friends esserts that
the City sho_uld have revealed that attorneys for the St'atc disagreed with the City attorneys, | decline 10
invalidate the approval process for fzilure to set forth the \;iews of others whom 1 have concluded were
misteken. In any event, SEQRA review is not the place for rcs.olution of such issues. See WFEOK
Broadcasting Cer. v. Planning Bd., 79 N.Y.2d 373, 382 (1992) (alleged non-compliance with Jocal
zoning laws not e valid basis for rejecting application under SEQRA).

Moreover, the respensible City entities, including DEP, the City Planning Commission and the

City Council were coghizanl of the argumen.ts that lcgisialive epproval end & 2oning amendment v)c:e
necessary. Among other things, Friends had advenced its positions in a letter to the City Planning

Commission, and 34 members of the State Assembly sent a letter to the Mayor and Coungil Speaker
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mainteining that the project required approval of the State Legislature. The dissenting Commissioner
on the Planning Commission addressed both the alienation and :ezomnglssucs and attached supponln;
materials on those subjects and others as exhibits 1o the dissent. The City Plenning Comrnission
specifically addressed the zoningissue, finding that the Zoning ?«.solulion did not apply to this parkland
site. |

In light of these conclusxons there is no reason 10 order discovery, as requested by Friénds. BS

to conversations by City attorneys with various mdw:duals concerning the merits of the State legislation

issue.

2. Mosholu Golf Course Clubhouse-

Friends’ sole challenge to the substance of the SEQRA review arises from the City’s decision
to demolish the clubhouse that 5 Jocated on the site end to build a replica after construction of the WTP.
There is no merit to this challenge. Notonly did 1he City satisfy its obl\gztlon 10 carefully examine this
issue, it yaised the issue on jis own; indeed, theonly cxprcssion of concem for the clubhouse during the
entire process of rewcw and zpproval emanated from the City DEP as the agency which prepared the
FEIS. None of .the many persons and entities, public o private, mcludmg Fricnds, who appeared at the
hearings or rmads written submissions ohjected to demolition of the clubhouse before this Article 78
p:oéeeding was brought. Friends’ Ibe]ated discovery of the issue is properly considered against it.
Jacksonv. New York State Urban Dev. Corp., 61 N.Y.24400,427 (1986) ("[P]etitioner s silenco cannot
be overlooked in determining whether the agency's failure to discuss gn issue in the FEIS was
reasoneble. The EIS process is designed asa cooperative venture, the intent being thet an agency have

the benefit of public ecommentbefore issuing a FEIS and approving a project; permitting & party 1o Taise
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a new issuc after issusnce of the FEIS or approval of the action has the potential for tufning cooperation
into embush"). ‘
The FEIS pfepared in this matter is a comprehensive document which amply satisfies the City's
obligation to explore and evaluate el] potential adverse im;ﬁacts. It examines all relevant ereas of
environmental concemn, including impact on the surrounding neighborhood, aesthetics, open space,
traffic, pollution, noise, effecton grdwth, infrastructure, historic and archeological resources, end other
ereas of environmental, economic or socisl concern.  The City also satisfied its duty to attempt to
mitigate to the extent feasible any adverse impacts that were identified. “The City cerefully considered
altémaﬁva sites and Comprehensive]y articulated the advanteges and disadvantages of cach and the
reasons for the selection of the Mosholu Golf Course site. Friends does not and could not seriously
suggest that the City was required to forego canstruction of the WTP in order tosave the clubhouse, and
riends does not suggest that the City could have excavated the site and constructed the plent without
removing the clubhouse. Nor does Fricnas offer any evidence to show nat the clubhouse was of such
histosica!, aesthetic or archeclogical interest that the Cily should have taken extracrdinary measures to
preserve it by dismantling and relocating or reconstmcting it, a‘ns Friends. nOW Argues.

The City'me: its obligations unger SEQRA by identifying destruction of the clubhouse as an
adverse impact, disclosing relevant information evailable o itrelating to the clubhouse, considering the
alternatives to alleviate adverse impact, and deciding that prcscrvatilon of 2 photographic record, from
which a replica will be built, was the most practicable alternative. Friends® chellenge to the adequacy
of the City's examination of the matter during the enviroamental review process is equally without
merit. The steps taken included: examination of primary and secendary literature and meps in regional

archives and librares; interviews with long-term residents and local historiens and archeologists;
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ingpection of the site and assessment by an architectural historian; and examination of rccords‘ and -
consultation with the City's Landmarks Preservation Commission, the State Office of Parks, Recreatio:;
and Historie Preservation, and the State Museum Education Dzpartment. Friends offers no evidence
to support its speculation that, notwithstanding these measures taken by the City, the cluthouse might
have been sﬁitsble for inclusion in the National Register or other landmark dcsignatio.n.

As with review of other agency determinations under Article 78, 8 SEQRA decision should be
upheld unless it was "made in violation of lawful procedure, was affected by a.n error <.af law or was
arbitrary and capricious or an abuse of discretion.” C.P.L.R. §7803(3);5¢e Chemical Specialties Mfrs.
Ass v, Jorling, 85 N.Y.2d 382,- 396-97 (1995). Inreviewing a SEQRA determination, the court must
examine whether the ngc'ncy reasonably satisfied its obligations under SEQRA to identify sreas of
potential concem, take 8 “hard look” atthose arezs, and give areasoned e}-cplanation‘for the choices, but
it is not the function of the court to second-guess agency determinations or to substitute its judgment
for that of the responsible public officials who ¢ischarged their obligation to evaluate the metter end
consider the reasonableness of alternative courses to mitigate the impect, _Jack:ou. 67 N.Y.2d a1 414-

| 17; Neville v, Koch, T9N.Y.2d 416, 424-25(] 992). The City discharged its obligations under SEQRA
in a serious and re.ason.able manner, ard its determination must be upheld.

3. Adequacy of Record

lo e footnote, Friends claims that the City did not satisfy its obligetion in an Article 78
proceeding to file a complete record of the proceedings being reviewed, because l.he City did notinclude
transcripts of the hearings snd proceedings before the City Planning Commission and the City Council.

This argument is meritless.
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The requirement in C.P.L.R. §78'04(=) of filing a ncentified transcript of the record of the
procécdings_und:r consideration” does notrequire thatthe kind of documents at issue here, minutes of

public hoarings held for informational purposes, and the sntemal deliberations of public entities, be

recorded and fumished to the court in wanseript form. A hearing transcript is necessary to review

’ ad;ud:catwe procecdings, butitisnot required lo review decisions in edministrative ox quasi-legisletive -

proceedings that were conducted to consider proposed actions of public agcncies. Compare Petty v.
Sullivan, 131 A.D.2d 762 (24 Dep't 1987) (minutes of disciplinary procccdmg required),with Save the

Pine Bush, Inc. v. Planning Bd., 83 AD.2d 741 (3d Dep’t 1981) (public heerings held by

environmentsl quality review board, planning bosrd and common council in approving construction

project and zonirg amendment properly characterized as "informational” hearings Which ere part of
administrative or legislative proceedings (hat are not subject to “substantial evidence” review under
C.P.L.R. § 7803(4)).

The record before the court, which includes the FEIS end .all of the reports and decisions of the
Planning Cc;mmission and the City Council, Ebntains all documents necessary to resolve Friends'
cha]ienges. Moreover, there is no suggestion that the oraitfed transeripts --- portions of which have
been submuted by Friends on this motion - contain information pertinent to the specifie is..sues raised
by F nends inits SEQRA challenge i.e.. demolition of the clubhouse or the legal srguments concerning

the need for Stats legislation a-xd a zoning amendment, thatis not otherwise contained in the record.
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CONCLUSION

Thé applicetion of the State, through its Attorney General, for relief pursuant 1o ﬁxe dispute
resolution provision of the Con;cht Decree in 97 CV 2154 is denied, and the applicetion is dismissed.
Summery judgment is granted to the -C.ity in Norwood, 99 CV 6224, and Friends, 33 CV 7399,
dismissing the petitions,- znd the cross-moﬁon of Friends for partial suma:j} judgment is denied. The

" Clerk of Court is directed to enter judgments in accordance with this Opinion and Order.

S0 ORDERED.

NINA GERSHON
~ United States District Judge

Dated: Brooklyn, New York
May 12, 2000
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Department of
Environmental
Protection

59-17 Junction Boulevard
Corona, New York
11368-5107

Joel A, Miele Sr., PE.
Commissioner

E !DATE: February

MEMORANDUM

" TO: Joseph J. Lhota

Deputy Mayor

FROM: Joel A. Miele Sr.,
Commissione

‘:
1SUBJ.: Deputy Commissioner Positions

IThere are currently three (3) vacant Deputy Commissioner positions within the
'Department of Environmental Protection. Upon careful review, I have decided to

: }appoint Elizabeth Collins as Deputy Commissioner, Bureau of Customer

Services; Michael Principe as Deputy Commissioner, Bureau of Water Supply;
and Alfonso Lopez as Deputy Commissioner, Bureau of Wastewater Treatment.

~1The following is a brief overview of each candidate.

1
d
!
I

I

. ;Elizabeth Collins

.Ms, Collins has been employed by the City of New York since 1990, working for
+several Mayoral Agencies including the Department of Parks and Recreation,
‘New York City Council and the Office of Management and Budget. She is
currently employed by the Mayor’s Office as a policy advisor. Ms. Collins holds
ra M.P.A from Baruch College and a B.A from Bernard College.

\ Michael Principe

- {Mr. Principe has been employed by the Department of Environmental Protection

'since October 1981, serving in positions that have continually increased in scope

and responsibility. He started with the City as an Assistant Chemist, progressing
to an Associate Chemist and then a City Research Scientist. In 1989, he became

an Administrative Director of Laboratories. Mr. Principe holds a Ph.D. and a

"-IM.Phil. in Biology from CUNY Graduate School and University Center, a M.S.
in Environmental Science from CUNY College of Environmental Science &

! Forestry, and a B.S. in Natural Resources from Cornell University. He has also
{published many articles, pamphlets and handbooks for DEP and other affiliates.

- IMr Principe served as the former Deputy Commissioner’s deputy and has a well

- Cwaw.etgenyus/dep) = o0t

.,(713} DEP-HELP - RE
I

“lestablished record with environmental gfoups and water quality experts. He is
-|also familiar with local communities and their representatives.
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Alfonso Lopez
Mr. Lopez has been employed by the Department of Environmental Protection
since April 1973, serving in positions that have continually increased in scope
and responsibility. He started with the City as a Junior Civil Engineer,
progressing to a Civil Engineer then becoming an Administrative Engineer in _
1981. Mr. Lopez holds a B.S. in Civil Engineering from New York University, a-
NYS Professional Engineer’s (P.E.) License and a NYS Grade I Sewage

- Treatment Plant Operator License. He currently is in charge of the City’s
fourteen (14) wastewater plants and served as the former Deputy Commissioner’s
chief deputy. Mr. Lopez is also a member of the Water Pollution Control
Federation, has co-authored several technical papers in the field of Water .
Pollution Control and has presented these papers on State and national levels.
He has also received praise from Law Department personnel whom he has
worked with on consent orders and other regulatory matters.

In closing, I believe that these individuals are the best qualified to serve in the
capacity of Deputy Commissioner in the above noted Bureaus and I am
requesting your assistance in obtaining an expeditious approval of their personnel
actions. ' '

If I can provide any additional information, please do not hesitate to call me.

c: 'A. Carbonetti,
[ V.LaPadula ]
D. Chapin
C. Sturcken
File
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D:apartment of
Environmental
Protection

- 59-17 Junction Boulevard
Corona, New York
11368-5107

Joel A. Miele Sr., P.E.
Commissioner

(718} DEP-HELP

February 5, 2001

The Honorable Adam L. Barsky

Director E @ E I] W E

Office of Management and Budget
75 Park Place - 6" Floor FEB 0 9 2000

New York, New York 10007 O (, 0041 5
DEPUTY MAYOR OPERATIONS

Dear Mr. Barsky:

[ am writing to request a meeting to discuss proposals to resolve Personal
Service budget shortfalls and headcount constraints that are now severely limiting
the Department of Environmental Protection’s ability to hire staff critical to
meeting our mandates.

DEP has an authorized headcount of 5998 ( 286 City-funded; 4889 Water

-and Sewer expense funded; and 823 IFA positions funded by Water Authority

bonds). The Agency averages 440 vacancies (15 City-funded; 275 Water &
Sewer expense funded; and 150 IFA positions). Even with such a large “vacancy
cushion” our PS budget faces annual deficits. Each fiscal year millions in OTPS
funds must be transferred to the PS budget to offset PS shortfalls. $9.9 million
was transferred from the OTPS budget to the PS budget in FY 2000. At
Adoption, both OMB and DEP projected an FY 2001 PS deficit of $16 million if
the Agency reached full headcount.

In the last four Executive Budgets, OMB approved and funded headcount
enhancements, but then required the Agency to reallocate existing vacancies to
offset those “new” positions {with the exception of the Environmental Police and
the Right-to-Know program). From FY 1998 through FY 2001 the Agency has

‘reallocated vacancies to offset 216 “enhancements™. This resource reallocation

strategy has become counterproductive: vacancies which we are unable to fill due
1o budget constraints are shuffled from one critical area to another.

We have found ourselves in an untenable situation: The Personal Service
budget cannot fully support DEP’s expenditures and OMB is therefore approving
new hires and promotions on practically a case-by-case basis. The Agency had
496 vacancies in December 2000 and 550 in January 2001, but had over 300 new
hires and an equal number of promotions languishing in the pipeline. When
approved, these new hires would virtually eliminate all Water and Sewer funded
expense vacancies. Due to the inability to fill critical positions, overtime
expenditures are escalating, further exacerbating the PS problem. Further, we
continue to face new mandates (e.g., the upstate hazardous materials cleanup)
requiring additional staff, as opposed to reallocating staff from one critical area to
another. '
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Both our OMB Task Force and DEP budget staff have agreed that baseline
corrective actions are needed to alleviate PS budget and headcount pressures. In
the January Plan OMB approved a DEP self-funding proposal to transfer $7
million of baseline OTPS funding to the PS budget. I believe that additional
corrective actions must be taken as part of the Executive Budget process and to
that end I propose the following:

(1) Address the remainder of the Personal Service budget shortfall - [ believe
the enormity of the shortfall and its current and potential impacts on critical
operations dictate resolution of the problem in its entirety. This can be
accomplished through additional OTPS to PS funding switches, as a recognized
new need or some combination of both. We have presented a plan to our Task
Force that would establish and enforce new internal PS budget controls to prevent
the occurrence of future shortfalls. That plan is dependent upon the receipt by
each unit of appropriation of adequate baseline PS funding. '

(2) Provide headcount “relief” - | understand that headcount increases preseni a
serious issue for the City. Unfortunately, DEP faces increased mandates in many
critical areas and can no longer reallocate vacancies to meet those mandates.

Most of the programs approved in the FY 2001 Executive Budget have not been
implemented because the associated headcount increases (totaling 51) were not
provided. In the FY 2002 Executive process, we will request restoration of that
headcount and an additional 100 enhancement positions. To reduce the impact of
such a headcount increase, we propose an IFA to Expense headcount and funding
switch. On a monthly basis DEP averages 125 IFA vacancies out of an authorized
headcount of 823. The high vacancy rate is due to the difficulty in recruiting
engineering positions and, as a result, the Agency has become more reliant upon
consultant contracts. We therefore believe that at least half of the IFA vacancies
can be switched to the expense budget without any impact on our capital plan.

(3) Process personnel actions in a more expeditious manner - Resolution of PS
budget and headcount issues are the first two important steps toward ensuring the
Agency continues to meet its mandates, maximize customer service, achieve
revenue targets and preserve its excellent bond rating. We must also be able to
hire and promote staff in a more timely fashion.

I will be calling in the near future to schedule a meeting with you and your
staff to address these pressing budget issues. Ilook forward to meeting with you.

o A. Miele Sr., P.E.

¢: Deputy Mayor Joseph Lhota |

NYC-WTC_000137859
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February 28, 2001

The Honorable Joseph J. Lhota
Deputy Mayor for Qperations
City of New York

100 Church Street - 20 Floor
New York, New York 10007

Dear Deputy Mayor Lhota:

[ met with Adam Barsky and his staff this aftemoon to discuss the
Department of Envitonmental Protection's Personal Service budget shortfalls and
headcount constraints. These issucs were detailed in my February 5 letier to Adam
{copy attached).

OMB and DEP budget staff agree that the Agency has a FY2001 PS deficit
of $16 million at Adoptiofi should it be at full headcount. In the FY2002 January
Plan, OMB approved a DEP proposal to transfer $7 million of baseline OTPS to the

'PS budget. While this provides some breathing room, we believe the remainder of

our existing PS shortfalls and some of our headcount needs must be addressed at this
time due to:

The megnitude of the remaining shortfall

Qur inability to hire/promote critical staff in those areas which remain
underfunded :

Our inability to fully implement new or expand existing critical programs

At the meeting we requested approval of the following proposals:

Use recwting OTPS surpluses to self-fund the PS shortfall. We would
transfer $10 million ($8.7 million from recurring sludge dispesal contract
sutpluses and $1.3 million from othet recurting surpluses). This would
cover $7.4 million of the remaining PS shortfall and $2.6 miilion to
effectuate the proposel below.

A headcount increase of 51 positions (with an associated $2.6 million
increase in PS expensc funding) to restore the headcount that was
approved ih the FYQ1 Executive Budget, as you and I discussed.

We believe the abovementioned proposals will resolve most of our existing PS

budget and headcount problems, providing the Department with renewed ability to
effectively fulfill its mandates,
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Adam agreed to consider our propossls. However, concerns continued to be
raised by Adam’s staff thar we need to retain the sludge money for contingencies.

It is our view that this is 1101 necessary given: (1) the last four years' track record on
expenditure needs for these contracts; (2) the fact that we have multiple vendors and
can switch back and forth between them to achieve lower costs; and, (3) surpluses
that continue in the Water Board’s overall budget (over $100 million this year and
last). Tam hopefyyl a decision can be reached in an expeditious fashion as it will
impact the Agency's FY2002 New Needs submission and the rate consultant’s
model.

I would greatly appreciate your assistance in biinging thése issues to closure.

Commissioner

JAM:ngm
Attachment
2

*0d C0:£T T00Z T JEW 255¢~SH5-8T4 1 XES 43
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bxe:  Vincent LaPadula

Alessandra Sumowicz
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February 5, 2001

The Honorable Adam L. Barsky
Director . i
Office of Management and Budget
+Environm .. - 75 Park Place - 6" Floor
“Protection . New York, New York 10007

+ 89-17 Junction Boulevarg
Corena, New Yark .
]Issa.sme;v ) Dear Mr. Ba.rsky
‘ [ am writing to request a mesting to discuss proposals to resolve Personal
JoelA. Miale Sr. P Service budget shortfalls and headeount constraints that are now severely limiting
Cﬁﬁ‘\lmlsaioner T the Department of Environmental Protection’s ability to hire staff critical to

meeting our mandates,

. DEP has an authorized headcount of $998 ( 286 City-funded; 4889 Water
and Sewer expense funded; and 823 IFA positions funded by Water Authority
bonds). The Agency averages 440 vacancics (15 City-funded; 275 Water & -
Sewer expense funded; and 150 [FA positions). Even with such a large “vacancy
cushion” our P8 budget faces annual deficits. Each fiscal year millions in QTPS
funds must be tansferred to the PS budget to offset P§ shortfalls. $9.9 million
way transferred from the OTPS budget to the PS budgetin FY 2000, At
Adoption, both OMB and DEP projected an FY 2001 PS deficit of $16 million if
the Ageney reached full headcount.

e In the last four Executive Budgets, OMB approved and funded headcount

" enhancements, but then required the Agency to reallocate existing vacancies to -

. offset those “new™ positions (with the exception of the Environmenta) Poiice and

‘. the Right-to-Know program), From FY 1998 through FY 2001 the Agency has
~:7. reallocated vacancies to offset 216 “enhancements”. This resource reallocation
¥ strategy has become counterproductive: vacancies which we are upable to fill due -
to budget constraints are shuffled from one critical area to another,

We have found ourselves in an untcnable situation: The Personal Service
budget cannot fully support DEP's expenditures and OMB is therefore approving
new hires and promotions on practically a case-by-case basis. The Agency had
496 vacancies in December 2000 and 550 in January 2001, but had over 300 new
hires and an equal number of promotions languishing in the pipeline. When
approved, these new hires would virtually eliminate all Water and Sewer funded
expense vacancies. Due to the inability to fill critical positions, ovettitne
expenditures are escalating, further exacerbating the PS problem. Further, we
continue to face new mandatzs (c.g., the upstate hazardoys materials cleanup)
requiring additional staff, as opposed to reallocating staff from otie critical area to

another.
(TtR} BEP-HELP
S0'd OOI:QT 002 T Jel ' 2G5E-S65-8T . KBS 430
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Both our OMB Task Force and DEP budget staff have agreed that baseline
corrective actions are needed to alleviate PS budget and headcount pressures, In
the January Plan OMB approved a DEP self-funding proposal to trensfer 57
million of baselitic OTPS funding to the PS budget. [ believe that additional
corrective actions must be taken as part of the Executive Budget pracess and to
that end I propose the following:

(1) Address the remainder of the Personal Service budget shortfall - 1 beljeve
the enormity of the shortfall and its current and potential impacts on critical
operations dictate resolution of the problem in jts entirety. This can be
accomplished through additional OTPS to PS funding switches, as a recognizad
tiew need or some combination of both. We have presented a plan to our Task
Force that would establish and enforce new internal PS budger controls to prevent
the occurrence of future shortfalls, That plan i dependent upon the receipt by
each unit of appropriation of adequate baseline PS funding.

(2) Provide headcount “relief” - I understand that headcount increases presenita
serious issue for the City. Unfortunately, DEP faces increased mandates in many
critical areas and can no longer realiocate vacancies to meet those mandates,
Most of the programs approved in the FY 2001 Executjve Budget have not been
implemented because the associated headcount incregses (totwling 51) were not
provided, In the FY 2002 Executive process, we will request restoration of that
headcount and an additional 100 enhancermens positions. To reduce the impact of
such a headcount increase, we propose ap IFA 1o Expense headcount and funding
switch. On a monthly basis DEP averages 125 [FA vacancies out of an authorized
headcount of 823. The high vacancy rate is due to the difficulty in recruiting
engineering positions and, as a result, the Agency has become more reliant upon
consultant contracts. We therefore believe that at least half of the IFA vacancies
can be switched to the expense budget without any impact on our capitai plan.

(3) Process personnel actions it a mare expeditious manner - Resolution of PS
budget and headeount issues are the first two important steps 1oward ensuring the .
Agency continues to meet its mandates, maximize customer service, achieve
- revenue targets and preserve.its excellent bond rating. We must also be ablé to
* . hire and promote staff in 8 moz¢ timely fashion. ‘

I'will be calling in the near future to schedule a meeling with you and your
staff to address these pressing budget issues. I look forward 1o meeting with you.

o] A. Miele Sr., P.E.

c: Deputy Mayor Joseph Lhota

90 'd T0:67 1002 T JeW LSGE-GH5-8TL: XS 430
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MAR-@2-2001  17:29 MAYOR’S OFC of ENV, COORD 1212 788 2941 P.@z2-02

TO: Deputy Mayor Lhg l.
FROM. Joel A. Miele :

DATE: Mareh 1, 200

RE: New Croton Dam Spillwdy Bridge . ‘

_I'would like to update you on the status of the elosure of the New
Croton Dam Spillway Bridge and provide recommendations on our next steps.
The Bridge rcmains closed to all wraffic, When the recen: movement of the
Bridge span supports was discovered, DEP was already prepared (o proceed
with a repair of the Bndge. Thus DEP has both design and construction
consultants currently under contract, The design contractor has recommended
a short-term repair and the long-term replacement of the span. [ am moving
on the following actions:

1) Have the existing design ¢ontractor, Hardesty and Hangver, complate
designs for the short-term repair. The repair would be completed either by
McNamee, the cyrrent construction contractor, or via emergency bids'if
MeNamee declines to undertake the work. The repair would cost about
$200,000 if done by McNeamee; if an emergency contract is necessary the
cost could be significantly higher. The work would take approximately
two months, after which time the Bridge would be re-opened with & 10-on
limit (the weight limit of the Bridge prior to its closing).

2) Direct Hardesty and Hanover to design a new Bridge span via change
order to their existing contract. Approximate cost of design is $450,000.

3) Construct & new Bridge span under a new contract. Hardesty and Hanover
has recommended thar 2 construction contractor be on board by the end of
2002. Cost of the replacement s expected te be $3 million. Construetion

will take 18 months and tequire re-closing the Bridge for approximately
six months.

The otker outstanding issue pertains to detouring vehicular traffic
around the bridge. We have consulted with the Towns of Cortlandt. New
Castie, and Ossining, the towns affected with respect to agraeing on a detour
for vehicles exceeding the weight limit of the pertinent roads. Because of
ongeing repairs to the Cortlandt road, the detour has been temporarily 2
lengthened. When Cortlandt completes road repairs next week, we will -
shorten the truck detour as much as possible. :

wrw, Sty /de D

L718) DEP=RELP

TOTAL P.B2
~ NYC-WTC_000137871
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OQ/G]‘J’OI THU 15:38 FAX 518 455 2008 SEN. PADAVR
Room 506 I
m State Capitol
Albany, New York 12247

MAR 0 2 2001
Of -0y

Phone: (518) A66-331
FAS 34552001

LF % 0

- 450 !
amuil: Fadavan@benate.State NY. US

g\}/ To Joe Lhota, Deputy Yayor
\/( - From:  John Googas, Jr.
JXM\ . M ‘ Date:  March 1, 2001

W Subject: Creedmoor Water & Sewer Bill
. (e |

Attached for your review is a copy of a memo I received today from
Mare Ganz of the NYS Dormitory Authority. Marc has been in contact
with the School Construction Authority and NYC DEP regarding
payment due for water and sewer charges owed by Creedmoot State
Psychiatric Hospital.

Yon will note, the negotiated $1.35 million was agreed to to resolve
all outstanding liens for the Psychiatric Hospital. Marc received a memo
from Besty Collins of DEP indicating the $1.35 million will now only be
used for the liens against the pareels that will be transferred from the
state to the NYC Board of Education for the purpose of constructing the 3
school campus.

As [ am sure you are aware this project has experienced several
delays and I would appreciate your looking into the matter to see that the
original amount of $1.35 million be made as PAYMENT IN FULL for the
hospital so that the land conveyance may take place quickly. Please let
me hear from you at your earliest convenience.

@oo1

Yog
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03+01,01 THU 15:30 FAX 518 455 2008 SEN. PADAV
o0N/D1l/01  14:57 B518 257 3457 DA NYA uﬂu HGHL El:nunuz

Ganz, Marc¢
Frem: Ganz, Marc
Sent: Thursday, March 01, 2001 B:19 AM i
Ta: ‘markh@dep1lan.nycnet ci.nyc.ny.us'; 'betsyc@deptian.nyenst.ci.nyc.ny.us’
Subject: Creedmaar Psychiatric Center water hills
Contacts: Mark Hoffer

Op hehalf of the New York State Office of Mental Health, we bereby vffer a §1.235
million payment at the real property closing with the New York city School Construction
Authopity in consideration of release of all liems, claims, damands and judgments for
payment from New York City and instrumencalities of New York City faor the fellewing
water/sewer accounts or corresponding prier Bersugh Block/Lot aceounts associaced with the
Creedmsoor Peychiatric Center campus through January 3, 2001

Account $#00006-83871-001
Acceount #30006-B838£9-001
Acrount #40006-83867-001
Account $50008-93295-0C1
Account #90006-83B66-001

Please provide me with your appravai of this proposal, as well as a draft agreemaent 1o effectuats tha release.
Thank you, '

NYC-WTC 000137873
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03401/01 THU 15:38 FAX 518 455 2008 SEN. PADAVAN ]
visolrsol 14:88 T518 257 34867 DASNY RESK MGMI : % 0

oo

Ganz, Mare

Poday

S— " -
From: Ganz, Mare

Sent: Thursday, March 01, 2001 2:53 PM

To: 'Cuollins, Beisy'

Subject: RE: Creedmaar Psychialric Center water b

To make this clear, we offersd 1.35 milliem to settle Creedmoor as a whole. I forwarded
yvour nate to my clients and will respond accordingly. .

-----priginal Message-----

From: Celline, Betey [mailto:BETSYC@DEPLLAN.CI.NYC.NY.US]
Sent: Thursday, Maz<¢h 0L, 2001 10:08 AM

To: mganz®DASNY.ORG

Cc: "ODRALD"; “MARKH"; “JAVHY

Subject: RE: Creedmoor Psychiatric Center water b

Mark: As we discussed, our offer of $1.35 million was for the releasa of
the lien on Block and Lot 7870/3060 {account # 4Q0D06-B3@67-001}, which we
understosd to be the parcel necessaty for the closing of the &chool
Construction Authority project, Belew ip a listing of all of Creedmnoxr's
accounts if you wish to discuss the property as a whele. Pleage also note,
as we discussed, that these charges are through January 3, 2001 and we widl
lock For an acknewledgment at closing that there ies an amount due ang owing
from January 3, 2001 to the closing date. We estimate these amounts to bea
approximarely §72,000 and 15,000 for account numbers 400006-83867-001 and
S000DE-B3IBE6-001, respectively. We are ready to continue discussions at
your earliest convenience. Thanke. Betay

[[ 1-2-3 Workaheet : 2768 in WINMATL.DAT 1)

From: MGANZ

To; MARKE; BETEYC; *betsyc&depllan.nycnet.ci.nyc.ny.us;
iparkh@depilan.nycnet.ci.nyc.ny.us

Subject: Creadmoor Psychiatric Center water bill

Date: Thureday, Mazeh 01, 2001 B:317AM

Received: from VWALL NYC.GOV by SSWCDCSA.CI.NYC.NY.US
{sofc*switch Central 4.4.4.2);
0y Max 2001 08:17:42 EST

Received: from wueall .nyc.gev {lacalhaet (127.4.0.11)
by vwall . nyc.gov (8.%.3+5un/8.9.3) with EaMTP id TAALABSAS:
Thu, 2 Mar 2001 DB:LB:43 -0500 (EST)

Received: from dasny.org (mail-relay.daeny.org.ll.1l61.IN-RDDR.ARPA

[161.11.12%.101i1 (may be forged))
by vwall nyc.gov (8.2.3+5un/49.9.3) with ESMTP id TAALBSEL;
Thu, 1 Mar 2001 0B:1B:42 =-0SCO0 (EST)

* Received: from mail.dasoy.org ([10.66.112.82]) by dasny.org wich

i

T NYC-WTC 000137874 - ' -
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March 7, 2001

Honorable Kenneth K. Fisher

Council Member, 33" District Brooklyn
The Council of the City of New York
16 Court Street, Room 1009
Brooklyn, New York 11241

Dear Councilman Fisher:

. Deputy Mayor Lhota has asked that I respond to your letter of February 1, 2001, which
directed attention to a flooding problem at the northwest corner of Atlantic and Third Avenues,
Brooklyn.

As your letter stated, the Department of Transportation was awaiting the completion of
water main construction work to resolve the drainage and grading problems at this intersection.
We, 100, were awaiting the completion of the work, as there were planned improvements to the
drainage system.

. In response to your letter, Department of Environmental Protection forces revisited the
location with the interest of providing a temporary fix to the flooding problem in mind. On
February 28, we discovered that the catch basin connection to the sewer had been broken and
blocked by the installation of a utility conduit which passed through the connection. DEP forces
completed the replacement of this broken connection on February 28, 2001, and final
improvements to this intersection will be performed under the ongoing DDC project.

Thank you for bringing this matter to our attention.

Very truly yours,

Joel A. Miele Sr., P.E.
Commissioner

bxc: D. Chapin, C. Ruiz, D. Greeley, R. DiMeglio, F. Feighery, Deputy Mayor Lhota, Vincent
LaPadula :

DSG:cb ' : o L

C:\Kenneth Fisher.wpd
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VINNIE:

In casc you don't have these already, I've been collecting info. on Erin Crotty (new DEc
Commissioner) as per the Deputy Mayor’s request. Here are copies of the DEC press release (I
Just got it), plus the Times and Newsday articles.

MARK HOFFER
3/16/01

NYC-WTC_000137877
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STATE OF NEW YORK
EXECUTIVE CHAMBER
GEORGE E. PATAKJ, GOVERNOR

Press Office
518-474-8418
212-681-4640
httn://wrww siate oy us

FOR RELEASE:
IMMEDIATE, Mondey
March 5, 2001

GOVERNOR PATAKI NOMINATES ERIN CROTTY FOR DEC COMMISSIONER
Former DEC Deputy Commissioner and Plug Power Executive to Succecd Cahill

Govemnor George E. Pataki today nominated Erin M. Crotty to be commissioner of the State
Department of Environmental Conservation (DEC), succeeding John P. Cahill who has left the op
post at the agency to become the Governor’s senior policy advisor.

“ A Commissioner of the State Department of Environmental Conservation for the past four
years, John Cahill has been an exceptional leader and instrumental to the success of many of our
most critical environmental initiatives,” Governor Pataki said. “His thoughtful leadership,
professionalism and dedication to preserving our rich natural heritage has positioned New York as
a national leader in environmental protection.

“T am confident that Erin Crotty’s extensive experience and her demonstrated commitment
to the environment and natural resources will build on John's impressive record,” the Governor said.
“Erin’s skills and vision will effectively lead DEC into the future, enabling us to conlinue New
York's unprecedented environmental and cconomic resuwrgence.”

Since October 1999, Crotty has been director of State and Loczl Government Relations for
Plug Power of Latham. Plug Power is a leading designer and developer of on-site, electricity
generation systems utilizing fuel cell technology for residential applications.

Prior to joining Plug Power, Crotty served two years as Deputy Comumissioner for Water
Quality and Environmental Remediation at DEC, wherc she was responsible for oversceing the
State’s programs to clean up contaminated properties, implementation of the $1.75 billion Clean
Water/Clean Air Bond Act and all activities impacting New York’s water quality. As Deputy
Commissioner, Crotty is credited with crafling the legislation propossd by Govemnor Pataki to
reform and refinance the State Superfund program.

Prior to 1997, Crolty also served as Governor Pataki’s director of Special Environmental
Projects, where she was involved in the negotiation and development of the historic New York City
Watershed Agreement and implementation of the 1996 Clean Water/Clcan Air Bond Act. Before
joining the Pataki administration, Crotty held the position of policy analyst for the New York State
Senate Commission on Toxic Substances and Hazardous Wastes.

-morec -
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Paul Elston, New York League of Conservation Voters said, “1 have had the opportuniry to
work with Erin Crowy extensively on the Superfund Workgroup. I know her to be very smart,
knowledgeable, tough and dedicated to good environmental and public policy. In a difficult
discussion on Superfund, she demonstrated a strong and wnbending commitment to public health
and the environment, and a sense of balance and praciicality with respect to economic and business
interests. [ think that she is an excellent choice by the Governor and I look forward 1o working with
her”

David J. Miller, Executive Director, National Audubon Socicty of New York State said,
“Governor Pataki has chosen well in Erin Crotty as the new Commissioner of the DEC. Audubon
has had the pleasure of working with her on issucs ranging from the Clean Water Bond Act to the
restoration of Long Island Sound. Erin is 2 proven conservation lcader and we look forward to
working with her again.”

Aaron Mair, Board President, Arbor Hill Environmental Justice Corporation said, “Governor
Pataki’s selection of Exin Crotty exemplifies his consistent leadership and commitment to building
consensus and pratecting the environment for all New Yorkers. We fully support and endorse the
selection of Erin for this important post.”

Crotty earned her bachelor's degree from Russell Sage College in 1988 and master’s in
Urban and Environmental Studies from Rensselasr Polytechnic Institute in 1992.

Crotty's nomination is subject to confirmation by the Senale. Gavin J. Donohue, the
Executive Deputy Commissioner at DEC, has been named as Acting Commissjoner in the interim.
The Commissioner of Environmental Conservation’s annual salary is $136,000.

HHS
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“Insider Is
Pataky’s

Pick For

State Post
Crotty tapped to lead
environmental agency

By Errol A. Cockfield Jr.
ALBANY AU HzAL -

Albany — Gov. Ceorge Pataki wvesterday
chose Erin Crotty. ar Albany insider who
helped him craft corntroversia! propored revi-
sions to the srate's hazardous waste cleaa-
up prograr:. to lead the Departaent of Envi-
ronmental Canzervation.

Crotty’s nominatian, which is expected to be
confirmed by the siate Senare. was met with
enthugiasm from jome camniunity groups wha
lauded her negctiating skills end environnen-
tal sensitivizy,

Others noted that Crotey is a Pataki lovaliet
and an arenitect of his propozal to encoursge
the redevelopment of abandoned and polluted
industrial sites by making the zieanup stan.
dords maore fexiole.

That propusal is included in Pataki's mest
izportant piece of environmentei legizletion
this sesslon, which also secks to rejuvenste
the Superfund program.

During 2 press conference vesterday, Pataki
said he was pleased his administration could
entice Cratty to return to publie service after s
L3-merth stint a5 director of government rela-
vions far Plug Pawsr, an Albany-area designer
of electricity zeneration systems, The compeny
emhiloys severai former high-ranking officials
of the Pataxi administracion.

“We thought long and hard but knew ‘hat

* we had someone who had the experiesce.” Pata-

ki 3aid.

TO 912127883127

Crocty. 34. of Brunswick, iz a former DEC
deputy commissintier_who helped impiement
Pataki's 31.75 billion Clean Warer & Clean Aur
Act of 1996. Sac nas becn praised for her Juie
in brokering zne New York City Watershed
Agreement to improve the quality of the
city's drinking warer. _

She would replace Jokn Cahill. who ief w2e
3136 000-a-year commizdioner post la.s:
month t6 bocome Pataki’s seniar policy sdvis-
£T. ) .
At the DEC. Crotty was i chesde 00 4 Td%K
farce that qevised a serias of Ruperiund srogos-
alg that are stridently oppc_sed by must of New
York's environmental activises N

“She headed the group that came up w:iid &
bili that we really dort like. O‘." the e
hand. she showed real openness in razcing
onc to us.” said Yal Washingren, executive i+
rector of Snvironmental Advocates i Ajbany.

anccher veteran Albany environmernisl ac
tivist, who asked not to be named. descsioed
Crotuy as “entirely aiTadle” but said “zhe does
have a reputation for being much more ecolkivm-
ically minded than enx'ircn{:scn:-::nnd-
ed . The bpottom line is. she's 2 smsr
ehoice for the governer.” .

Crotty praised Pataki’s .pohc\es.y.ee:arc!ay
and szid returnirg to the adminizration

g ; e
would be a priviieze, *It's an hanor to wors ‘or

©a gzovernar who has protécted more than
300.000 acres of open space.” she said.
SteF writer Dan Fogin coneributec o i6u
stary.

Newsd
360!

TOTAL P.86

P. 06865
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FY2002 Rate Considerations

* FY2001 Increase was 1%

* Current financing documents indicate a 4% rate increase for FY2002; last year at this
time FY2002 was projected at 5.4%

* Because of DEP’s large mandate driven capital program, future debt service
requirements continues to push rates sharply higher in later years

* The smaller the increase imposed this year, the larger the required increases in later
years _

* The average annual rate increase during this Administration has been 3.8%,; the
average during the prior administration was 12.5% and the average from 1986-1994 |
was 14.5%

* FY2001 YTD Revenues are on plan; the base forecast assumes that collection
efficiency will increase 1%/yr FY02-FY04, and 0.5%/yr in FY0S and 06

¢ Collection efficiency improvements depend on OMB approval for DEP self funding
an approximate $8 million Agency wide PS shortfall with OTPS funds currently in a
sludge holding code | :

* Additional new needs amounting to $27 million have been identified; a reasonable
expectation is DEP will receive $22 million

* The current baseline assumes 2,5%/yr inflation for collective bargaining

* Altemative assumptions:
- 2.5% or 3% on collective bargaining
- $22-$35 million in new needs '
- 1% collection improvement or no collection improvement

Recommendation

+ Atleast a 4% increase should be imposed

* A 3% increase would provide less margin of safety and flexibility against potential -
financial risks related to: a higher CB settlement, possible shortfall in meeting
collection efficiency target, unforseen costs (Croton)

* A 5% increase would have to be explained as a departure from the published number.
It does not significantly improve the out-year rate profile and its primary merit is to
provide insurance against financial risks that are possible, but not all of which are
probable. '

"+ DEP recommends a 4% increase. This is consistent with the current published
projection and with the policy of maintaining the lowest rate possible while continuing
a stable rate pattem in future years. It also helps keep pace with the 7% increase in
cost of service while providing a reasonable draw down on the accumulated surplus

70 d 6Z: 1T T00C 8Z Jel dSSé-SE;S-ST&!XEj - ) E
© NYC-WTC_000137885
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Schedule for Water Board Rate Adoption

March 30, 2001  Water Board Meeting to Approve Public Notice Qf %

Scheduled Rate Hearings

April 23, 2001 Bronx, Queens

April 24,2001  Brooklyn, Staten Island
April 25,2001  Manhattan

May 3, 2001 Water Board Meeting to Adopt FY02 Rates

May 2001 Flat-Rate Bills are Mailed Over the Several Weeks Following
Rate Adoption
July 1, 2001 Fiscal Year 2002 Rates Become Effective
S04 6711 1007 8T -BW LSCE-SRS-gT4 1 xRS B d3d
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Department of
Environmental
Protection

59-17 Juncticn Boulevard
Carona, New Yark
11368-5107

Joel A. Miele Sr., P.E.
Commissioner

www . C1_Nyc.ny.us /dep

(718) DEP-HELP

RECEIVED
JUL 05 2001

DIRECTOR, CITY = LEGISLATIVE

AFFAIRS

To: Joshua D. Filler

Director

Mayor’s Office of Legjslative Affairs
From: Joel A. Miele Sr., P.EX=

Commissioner
Date: July 2, 2001
Subject: Section 312a of the City Charter, First Required Submission

On June 8, 2001, the Department of Environmental Protection issued a secaled
competitive bid for the procurement of water meter reading citywide.
Pursuant to Section 312a of the City Charter, the Department of
Environmental Protection has assembled the following for you to provide the
Comptroller:

- A sample cover letter to Comptroller Hevesi to be sent with
your signature affixed;

- A description of the proposed scope of work;

- An analysis describing the costs and benefits of performing
such service with DEP employees; and

- All supporting documentation.

Thank you for your prompt attention.

c: Stu Erdfarb
James F. Hanley
John Murray
Myrna Ramon
Betsy Collins
Louis Tazzi
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New YOrK CITY CHARTER

general HISTORICAL NOTE .
on two Subd. b par G amended L.L. 9171996 § 1. eff. Dec. 2. 1996,
blished Subd. b par § amended L.L. 61/1991 § [, efT. Juiy I, 1891,

Subd. & amended L.L. 91/199G § 2. eff. Dec, 2. 1996,

§ 312. Procurement; general rule and exceplions. a. Prior to enter-
1g in0 OF renewing a coniract valued at more than one hundred thousand
dullars to provide technical, consultant, or personal services, an agency
3 July | <ball follow the procedure established herein,

Tmine I Prior 10 issuing an invitation for bids, request for proposals, or other
indred wwlicitation. the agency shall determine whether such contract will directly
s of § 'r<ultin the displacement of any city employes, If the agency determines
e, the § *t such tesult would not occur, it shall include a cartification to that
lished | +tfecl, signed by the agency head, in any invitation for bids, request for
mnposals, or other soliciiation. If the agency determines that such result
wauild occur, the agency shall determine the costs incurred and the benefits
detived i performing the service, consistent with the scope and specifi-
+ions wichin the solicittion, with city employees, and shall submit such
anclysis. with all supporting documentation, prior 1o issuance of any so-
hitation, 10 the comptrolle ——— —

"2 Immediately upon receipt of bids and proposals, the sgency shall

subanit such d ation. analysis, and supporting documents
vwuncil and to the appropriate collcenivE Barsmiming T [tsentatives rep-
1Ty EMPIOYEEE who would be aifected pursuant o paragraph I of
wibdivision & of this section.

i Prior to award of a contract, the agency shall perform a comparative
sualysis of the costs expecied to be incurred and the benefits expected 10

Iw durived from entering ino a contract with the proposed vendor, based
on such vendor's best and final offer, and such agency’s analysis of the

«d 1o § ‘o incurred and the benefits derived from providing the service with
four -uiv cmployees, If the agency head intends to award the cantract, he or
srder § U shall submit the reasomsUTETElor, together with such analysis, and all
and pimerting documemation, to the comptroBer, the council, and the appro-
tion yete collective bargaining representatjves reprelenting employees who

wonld be affected pursuant 1o paragraph { of paragraph a of this section.
o, ! The council may, within thirty days after recsipt of such reasons,
snalvsix, and supporting documentation hold & hearing on this matter. No
sonnact award shail be made prior w the expiration of thig thinty-day
jwrnxd or 3 council hearing, whichever is sooner.

¥+ All cost and comparative analyses required under this section shal]
b vanducted in accordance with standard methodology of the office of
management and budget, and consistent with the rules of the procurement
iy buard, as both are modified herein, subject to further modification
v doeal faw. Such analyses shall include all reasonable costs associated
~sth performing the service using city employess and all reasonable costs
swiated with performing the service under the proposed contract,

b Nuth analyses shail further include, the towal number, qualifications,
» descriptions, and titles of all personnel (o be employed by the vendor
araler the proposed contract, as well as the nature and cost of salaries and
fenciits o be provided 10 such personnel,

Nuch analyses shall further include. but not be limited to, the cost of
staphaves supervision directly related to the provision of the service, ven-

37
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dor solicitation, contract preparation. contract administration, monitoring
and eveluating the contractor. capitalization of equipment over the period
such equipment shall be in use, supplies; the cost of providing the equiv-
alent quantity and quality of service by city employees compared 1o the
cost of providing such service by contract, based upen the best and final
offer of the propesed vendor, and such other factors as will assist in ar-
riving at full and accurate cost determinations and comparisons.

6. The reasons given to award the contract shall include all factors that
have been considered in determining whether contracting for this service
is in the best interest of the city, whether or hot such reasons are contained
within the cost or comparative analyses. Such factors shall include, bul
not be limited to, the potential for contracior default, the time required 0

rform the service. and the quality of the service {0 be delivered.

7. The mayor of his or her designee may prepare and implement a plan
of assistance for displaced city cmployees, which fmay include, bul need
not be limited to, training 1o place such employees in comparable positions
within the contracting agency or any other agency. The cost of such as-
sistance plan may be included within the cost of contracting-out in the
cost and comparative analyses.

8. For the purpose of this section, *displacement”” shall mean any em-
ployment action thal results in a reduction in the number of funded po-
sitions, including but not limited 0, those resulting from the layoff; de-
motion; bumping: involuntary transfer 1o a new class, title, or location:
Lime-based reductions. or reductions in eustomary hours of work, wages,
ar benefits of any city employee.

[Subdivision b)

2. A determination by the head of an agency 10 use other than com-
peutive sealed bidding except as provided for by sections three hundred
fourteen and three hundred sixteen shall be made in writing, stating the
reasons why competitive sealed bidding is not practicable or not advan-
Lageous and why the method of procurement selected pursuant to section
three hundred sevemeen is the most competitive altemative 'that is appro-
priate under the circumstances. The head of the agency shall include the
determination or a sammary of the detarmination in the notice of solici-
tation. or for an emergency procurement in the notice of aWard, required
10 be published pursuant 10 secuon three hundred 1wenty-five of this

chapter,

HISTORICAL NOTE
Subd. 2 added L.L. 3571994 § Z. eff. Oct. 17, 1994, [Sce Note)
Subd b reletered LL. 35/1994 § 2. eff. Oct, 17. 1994,
(fermerty subd. )
Subd. b par. 2 amended LL. 3/1997 § L, <fl. Jan. 23107,
Subd. o reletersd L.L. 35/1994 § 2, efl. Ok 17. 1994,
(formerty sutd. b)

NOTE
Provisions of L L. }5r1994 £ |

Seedon 1. Decleration of Legisiative Findings amt huicar. The Council
finds that in ofder to ensure sound procuremticnt praciive aml the delivery
of high quality services in the mosl cost-clhient maner 1w New York

R
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City residents, it is nccessary to require agencies to evaluate the costs and
benefis of proposed service contmes vajued at more than one hundred
thousand doilars that resull in displacement of a City employer. Sound
ProcUFement pracrice requiref an stessment by the ngency of the cosis
and bentfiny of providing a service in-howse PrioT ko any detertmination 1o
solicit bids or proposals. s determinution of the cot3 and benefits of pro-
viding the same service by conuacting-out, and a COMparison of the (e,

This legislation is designed to ensore that a contract @ in the best in-
terests of the citizens of the City of New York and it employres. Such

legislation is not intended ta delay or impede upon the rormal contracting
process of the Clty,

4 313, Cormapetitive sealea bidding.

2. The agency letting the contract may reject all bids if it shall deem
11 toe the interest of the city so to do; if not. it shall, without other consent
* approval, sward the contract 1o the lowest responsible bidder, unless
the mayor shall determine n writing, justifying the reasans therefor, thar

‘e in the best interest of the city thai a bid other than that of the lowest

the contract and the award made, Whenever a contract is awarded 10 other
thin the lowest bidder because the lowest bidder is determined by the
.rucn? not 10 be 2 responsible bidder or because the lowest bid is deter-
mined by the agency to not meel the requirements and criteria set forth
m the invitation for bids. the agency making such determination and
+wiurding such contract shall immedistely notify the Jowest bidder of such

«etermination and shall file in the bzency contract file a statement in detajl
it the reasons therefor.

HISTORICAL NOTE
Subd. b par 2 amended L.L. 3/[097 § 2. Jan, 20, 4997,

CASE NOTES

1 1. The City sought 10 bypasy the “lowest responsible bidder" rule on
conrract involving a eombinalion of public work and wility interfereace
work. The court, hawever, held that thiy procedure would be improper. In
other words. in the €vent thal the lowest responsible bidder on the public

portion af the wark: or (3} the Mayor woul¢ have o file with the Pro.
curement Policy Baard and publish in the City Recard an explanation why
the Ciy sccepiod 1 bid even though another bid conmined & lower price
on the public portion of the work (the cost of which was bome by oy-
payers). Matter of HHM Associates. Jne. v, Applcton, 157 Mise.2d 759,
59T N.Y.5.2d 304 [Sup.Cr. Mew York Co. 1993},

T 2. Section 101 of the Gencrl Municipal Law provides that munitipal
cOnlracts most be awarded 1o the lowest reypomsible bidder, cXCept ay
otherwise provided by an act of the st legistarore or by a tocal law
adopred ptior 10 Seprember |, 1053, In Driamend Asphalt Corp. v. Sandcr,
02 N.Y.2d 264, 678 N.Y.5.29 567 (1998). 2 tow bidder who wae not
awirded 2 contract challenged the Mayor's autherity to award the oonwect

City Chaner I1)b)(2) qualified 25 2 local law within the meaning of

General Municipal Law See. 103, Specifically, the City coatended that
when whe City Charter was revised in 1980 and Lnter approved by the

39
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| NEW YORK CITY
DEPARTMENT OF ENVIRONMENTAL PROTECTION (DEP)
' BUREAU OF PUBLIC AFFAIRS - OFFICE OF LEGISLATIVE AFFAIRS
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THE CiTYy OF NEW YORK
OCFFICE OF THE MAYOR
NEwW YorKk, N.Y 10007

JOSHUA D. FILLER City Hall, Room 1

DIRECTOR OF CITY LEGISLATIVE AFFAIRS & ~ (212)788-3108

CHIEF OF STAFF TO THE DepPUTY MAYOR FOR OPERATIONS Eax: (212)788-3127
July 9, 2001

Honorable Alan Hevesi
Comptroller

City of New York

One Centre Street

New York, N.Y. 10007

Re: Section 312a of the City Charter
First Required Submission
PIN# 82601CSCWMR]1

Dear Comptroller Hevesi:

On June 8, 2001, the Department of Environmental Protection issued a sealed
competitive bid for the procurement of water meter reading citywide. The DEP has
determined that the contract to be awarded through this solicitation is valued at more than
$100,000 and will not result in the displacement of DEP employees.

Pursuant to Section 312a of the City Charter, I have enclosed a description of the
proposed scope of work, an analysis describing the costs and .benefits of performing such

service with DEP employees, and all supporting documentation.

Thank you.
Sincerely,

Joshua D. Filler
Director

C: Joel A, Migele Sr., P.E., James F. Hanley, Myrna Ramon, John Murray, Betsy Collins
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Privatization of Meter Reading Citywide
Scope of Work Summary

The New York City Department of Environmental Protection (DEP), Bureau of Customer Services
(BCS) intends to seck the services of a second party who is qualified in reading water meters and
whose customer service standards are regulated by the State of New York Public Service
Commission.

The scope of work for reading meters is for all five boroughs. It is proposed that the contract will
cover the three boroughs of Brooklyn, Queens and Manhattan immediately and include the
boroughs of the Bronx and Staten Island when their current contracts expire in 2003. The five
boroughs have 828,000 customer accounts with 715,000 meters which are read quarterly, and
113,000 un-metered flat rate accounts. Flat rate accounts are not currently read but are scheduled to
be converted to metered accounts within the next two years. In addition, there are approximately
20,000 Fire meters which are read once a year and 30,000 [-mon meters which are read twice a
year.

The services to be provided include reading meters that are scheduled for regular quarterly billings
and some special reading requests for those meters that fail biiling system edits or require final
readings associated with the sale or refinancing of the property or commercial business.
Approximately 90% of the meters in Brooklyn, 95% in Queens and 77% in Manhattan are equipped
with remote receptacles. The boroughs of Staten Island and the Bronx have 97% and 92% remote
devices, respectively.

Currently, the remote equipped meters are read by a probe device that is connected to a hand held
computer. Meter readings are electronically collected and subsequently uploaded to a PC in the
borough office. Each night the meter reading data is uploaded to DEP’s Customer Information
System (CIS) and bills are generated. The handheld computer system comprises Logicon’s
VersaTerm, VersaProbe and Route Manager software.

It is expected that the meter reading equipment (Logicon, VersaTerm, VersaProbe and PC) will be
provided by DEP for use by the vendor. The vendor may propose alternative equipment with
approval by DEP, for obtaining readings as long as the file map and upload/download processes of
CIS stay intact,

It is also expected that the start of the contract in Brooklyn, Queens and Manhattan will be
staggered over a six months period so that each borough operation can be converted at a different
time, not to exceed two months apart. The proposed duration of this contract is for three years with
an option to renew the service twice for a period of one (1) year each.

The method of procurement will be competitive sealed bidding since the specifications can/be
- sufficiently definite and certain to permit selection based on bid price. Eligible bidders wili be
limited to utility companies licensed in New York State.
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| MARKET ANALYSIS |

I
[DEPy1 DEPy2 IDEPy3  [BUG y1 BUG y2 ConEdyl  [ConEd v2
|
1:Accounts | 584487 584799 801460 . 0 e o._|__935000| -
2|Required Reads/Ma® oteese2}  qeae3dl oe7isy| o] | _esspoo] i
slAverage Dally Reads® i 9408 9747 13358 0 o 46750
4!Avg Daily Read/Crew" | 109 113 125 0/ _ 3%
5 # Crews I 86 85| 107 0 I L -1
& I
7|Source for hourly wage= ceeenen . NYS DEPT., _LonEdson_ | i
_slHourly Wage ! 514 $14 $14] . ). 81789 s1789
9|Base Salaries* 82,647,370 32,726,791 |$3,487,509 _ e ._..|_9$1848,314! $1.845,314
10|Fringe @ 26.61% $704.4685| $725,509| 828,047 = _ _..___)_8590.820| _ $590,820
1|0 $354.908| 3365555 $469,808) | | nia !
12|Total Labor Cost ($3,706,743 (33,817,945 |$4,885 445 ’ ... | $2437134| 32,437,134
13 I
14|Unil Cosl Per Read/Labor l $1.64 $1.63 §152 . .. 8022 $0.22
1s
16 |Project Investment $0 50
17]Annual Conlracled Reads . 2339198 3205040
18|Per Read Investment ) . $0.00 $0.00
19|Incremental Cost per read $0.22 30.22
20[Profit @ 20% $0.04 $0.04
21| subtotal ) < e e oo | .._8D25 %026
22{Tax & Surcharge SUDEEE I - _ .%001]_ 3001
22
_ 24|Estimated Total Unit Cost N oo _$027 . s0.27
S : }
% ) } o )
27| Source for meters reads and eosts...!............. | ... Annual Reports Filed with NYS Public Service Commission
28iTotal Gas Meters ‘ . 1207506 1123926}
28|Total Meler Reading Expenses (gas), $5,567 618 . ...| $8.292997
30 /Annual Required Reads | o ...l ..T2as038) | 13487112 :
a1{Unit Cost per read (Gas) ! ) A ‘ $0.77)| 8077 _ 8047|3047
3z2|Total Electric Meters | B U R B - <214 4
33|Total Meter Reading Expenses (Elec) e e | |%286EBQS7|
alAnnual Required Reads —— | | _{ 38185724|
35(Unit Cost per read (Elec) . — e | _...%075|_ _ 3075
38 |Per Read Investment | o $0.00) 80000 $0.00) sDoo
37|Incremental Cost per read | o . %077 . 3077 . 081 | %061
s |Profit @ 20% ! ... |. ..%0a5| _ 80a5|_ s012| 8012
19| sublelal ) o %082 %092 . 3073|3073
401Tax & Surcharge . $0.04 $004)  $003| 3003
«1|Eslimated Unii Cost* : B $0.96|  $0.96| $0.76| _ $0.76
4z{Eslimalted bid price U __81.25) $4.25) 0 $1.00) . $1.00
43
4s,Contracling Price . .|. $2.923,995| $4,007,300 $2,338,195| $3,205,840
45 [Contract Overhead . . $285,834 | _3180,018|_ $285834| 5188818
48{In House Service w oo ] $4460,400| $4,622.856) $4,460,400| 34,622,856
47|Cost Difference (Net Savings) oo | (81.250,570)  ($426,738) ($1,835,369) (31,228,198}
43
49 o o — e . I .
50 . . . . I
NOTES:

“Figures are an approximation, may be subjecl to change.

*Required reads per month = ACCOUnts x 4412,

"Average Daly Reads = required reads per monlth / 20,

“Average Daily Read per Crew = averags daly reads / # of metar readsrs

*Row 9: the base salaries and O/T include adjusted coats for collective bargaining of 3% for yr1 and beyond.

‘Rows 1-5: pertaining to Con Ed were obtainad through a phone call with Con Ed i
“Row 42. Estimated bid price is based on previous bid price in the Bronx and Siaten Island

5mn
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Cost Analysis Work Sheet

Citywlde _ Dotails . B
Available Data |
1 Direct Costs _ e e __ .
.2|_ _Personnel e — L e
3l _ Salaries 52,647,370 'ws (e (13 HI2ITRMNAN (18 20287} AR (192 378.007) 00 (0 20,000 WA (990 JO2 8T WAR (2 AT ammprd @ enpet
4 Fringe 26.61% 5704465 2661% of ine 3
5 Overlime 5354.908‘Bk(|27‘525140n(140‘914}_3 Mhn{B6.459) Tolal OT Eamed . _ _ . I
5 - R T L T S o emm———eo . ..
7
al  Equlpment S . _
9 Fleel 541,625 {18 Cars x1,500 amariizad aver 819 Bk (7) Gn () Mhn (3)____
10 Hand Held Device . $B2,503 90 52504 + 00 @ 51817 + 6 @ §942+ 5 @ 3946 422 @ 858
1] _ Compwer Hardware . 53,060 peprnteriupsicontioenmodem (1620x3) L. _ .
12 Computer Scftware §1,200 L ogicen/Extra (400 x3) _ e L
13 - —— e e ——— ——— e m— . - fe - -
14] Suppties } .. e e
35 Fuel $3,938 |10 mi iday x 250 days=2500mityr/20mi =125 paflons, 125 x $1.75 par gal. { 1gal 20 milesy'iBcars_ |
1% Supplies 38,121 (85 roaders/268 borough slafl= 32%  32% of $25,377_ (Total cosl por yoar)_25377=8459x3
17 Uniforms $3B,562 [8448 40 X 86 Inspectora _ (Cosl i per ysar} R
1]
19 e . _ . el L
20| Contracled Services
21 Fleet Mainlenance $18,000 s 1060 x Total # of cars
72 Hand lHeld Device Maint 847,220 50 @ $255 + 342 5440 » 50 @) $255 Inchrdes VersaTarms, ChargerLinka and Versalrobes
2 Soltware $3,300 .
25| Rontal Space $179,874 pry5e294 + Qna-$52,200, + Mnin-572,300 . _
25 ; L e
27 Telecommunications $43,000 'es radios ang beepera @ 52500 per mspecior pmortzedover Syeas .
28 Remote Communications . e e
29 T i
W Sub Total 34,177,145] o — e —
3 _ e
_32| Indirect Costs | R = _ T A
! Personnel I i ] . R
_34  _ Salaries . 5223,722_‘M%VI_“109.{73_0_32_%_:@299}_1’45&'15_5@()_4tmlrrdefs{e_xe_c_rr]grri@_(:a_nugﬂi:zﬂsgﬁ_sf ir rderamore sia
_[ 5! Fringe @ 26.61% $59.532 2561% of ne 34 e e e Ml
- Sub Total $283.254 e
Y
= T ’ T e T o
.19 N ’ H .- - - . - - - o me . - B . _‘
) Total Cost |$4‘460.400 er ag+Line 38 ‘i
,41‘ P - .. e e e e e = = = e e - ——— -
42 ;Contract Administration £121,712 oy mgm1, 60% of {383,000+ §32,000) * S0% o[ IV @ B43,041 . .
4|  Fringo @ 26.61% $32,387 | 26 61% of lins 42 . . L L
44| Contract Support Cost $29,220 60% of 48,700 {HH awpporl). e . T
45 Data Convorslon Cost e e .
8 Bureau $99,705 (350 brs x $75 00 x 29 61% frings x 3 o . I[
47 Analysis, Deaign, Testing ‘ N o i
a8 Bureau . L A . ol
g Training sz,awi’m TGwogeit x Thrs =$167 x 5 daye x 3 . R : |
sa ! . e - e —e =
51 ‘ o S
52 Total Cost | 5285834
5 . e e e
54 . e e e e e
55| Estimated Metered Accounts 564,487 BK.227.477 » Qna-295735 +_ Mhin-41.275 F
5| Frontage Accounis 60,936 Bk-29.925 + Om-16.730 4+ Mhin-ya281 N —
s7'Annual Required Reads | 2/322.B67 Bk.934,362¢ Ona-1,153.529 + Mhtn-194.976_ {includes mired. Imon & Fxa mater accounis) -
58 e e
58 - - - e e - e L T S
62 - - - — . - -
61 : i i
52 |Direct Salaries '$3,706.743 | Diract sataries + FringasQT _
63, Cost Per Read (Labor) ! 51.60|Lm.ezmna st _ ~ R . _
64| Total Cost Por Read(OTPS+PS) | $1.92 Lina 40N 57 _ _ A _ o
65 ! . N o o
66 |Labor Rate : . -
67| Direct cost per unit read ! $1.60 Line 62/Line 57 _ _ o
e8] Indirect cost per unit read i $0.12 Line 36eLine 57
62| Total Cost per unlt read ! $1.72 Line 67+Lune 68 . e
70 4 | . o C
” | I 3
5739 :

it mbrs)
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Cost Analysis Work Sheet

“Yenr | & 2 includes gasl fes Biebyn, Onn, & MbLy
“¥udr 3-5 included cent fof 4ll five borought

*Dirgct sataries ars adjustod based on 3% increase #ach year,

*Overime |s adjusied based on a I% increase sach year,

“Rental Space for Brooklyn in y1 is 16,602 19 H (renlabla) @ $5 S1per sq R, Yaar 2-5 will be 16,620 3q h (rentabie) @ $17.00 per ag

Citywlde o .
R Year 1* Year 2 Year 3* Year 4 Year 5
Available Data April 2001 April 2002 April 2003 April 2004 Aprit 2005

1 Direct Costs | R S R N .

2| Personnel o . .

a Salaries® i $2,647,370 $2726791| _  $1,487.589|  $3502,216| _ 53,699,983

4 Fringe 26.61% I $704,465 §725,598| $928,047|_ $955.889| _ _ 5984,565

5| Ovedime® ' 5354,908 $355,555 $459,800 5483903 $498.420

5 ,‘ | . -

7| Eguipmant ! i S S A PO

a Fleet ! $41625| 341625 __ _ $55500| __  $55500| $s5.500

0 Hand Held Device ; $82,503 $82,503) __ _si0sg1e|  s$108018| 108,018
1o Computer Hardware ! $3.060 53,060 85100 __ L_$5100|_ %5100
1 Compuler Software | $1,200 $1,200 . 52000] $2000( 52,000
12

13| Supplies ! -

1 Fue! ) $3,938 $3,028 $5,250 $5,250) 35,250
15 Supples ) 35,121 58,121 $14,803 $14,803 $14,803
16 Uniforms H $18,562 $38,562 $47 979 347,979 347,979
” I o )

18] Contracted Services \ . . N i

19 Fleet Maintenance ‘ $18,000 $18,000 $24,000 524,000 $24,000
70 Hand Held Device Maint , 547,220 $47,220 561,870 $61.870 361,870
21 Soflware : $3,300 $3,300 $5,500 $5,500 $5,500
22 i

23 Renlal Space* ! $179,874 $222,630 $350,774 $355,043 _ $259,160
24

25| Telecommunications ) $43,000 ! $43,000; _ _ _ 353,500 $53,500 $53,500
7 Remote Communicatians | l : [ A I
27 | | N P R A
28 Sub Total 1 54,17?.1451 $4331,104|  $5619,739| _ §5770,571 ___$50925648
29 ! ! N E I
| Indirect Cosls ! ! B o

2 Personnet ; [ B R I A
3z Salaries* ! 5223.722! L 5230433 8315387 __$325858 . 5335534
3 Fringe @ 26.61% { 559.532: 561,318 __ S84185| 886,711 __.%$89.312
3 Sub Tolal | $283,254: §201752| _ _ _$400,552|  S412,569| $424,946
35 1 :

36 Total Cost [ $4,460,400° 54,622 856 $6,020,291 $6,183,140 $6,350,594
a7 Contract Administration* t $121,712) $125363) 3210874 s218230| _  $224.777
a|  Fringe @ 26.61% | $32,387; $33359| _ _ 3563800 $58071]_ 54,813
3|  Contract Support Cost* t $29,220! $30097) __  s51686| .  $53216) _  ssa812
40|  Data Gonverslon Cost* : ! . B T S

a Bureau : $99,705: $70,181, o

4z [Analysis, Design, Testing . |

4 Bureaw | | e N . . N
4 Training ; s2810' $1,987| R
4 i . o . _

“ Total Cost | 285,834 $180.818| _ $392,087| __ $329517| $339.402
47 :

&l ! ! S T B
49| Estimated Melered Accounts I 564,487 584,799 801,460 _ B21,772|__ _  _B21,772
50| Fronlage Accounts : 60.936{ 0312 2032 _ 20312 —— ____.. &
51 Annual Required Reads T 2,322,867 2,404,115 3281020 3,362,268 3,362,268
52 :

53| Planned Reads Per Month | B N R A
_54| Less Eslimated Bills ! . A _ o
ss| __Daily Reads per Person : - R U FEE N
56| _ Direct Sataries $3,706,742 $3.817.945|  $4885445|  $5032008| _ $5,182 989
s7| Cost Per Read (Labor) $1.60 $1.59|_ $1.49 _ s1s0| 51.54
sa| Total Cosl Per Read(OTPS+PS) | $1.92 $1.92 $1.83]  __ s1Ba| _ $1.89
40 |Labor Rate i i . T
81| Direct cost per unit read £1.60 §$1.59 $1.49)  _  __%1.50| §1.54
62| Indirect cost per unit read $0.12 $0.12 . $0.42| . _s0.12 __ %013
s3]  Total Cost per unlt read $1.72 $1.11 $161, $162f $1.67
64 | . I

es .- [ . ]

it Thare |3

For Queons and Manhallen thera 1s 8 3% increass sach year. Hawever, thare is no 1% increass m Brooklyn or Slalen Isfand
Rental Space yoer 3-5 in Slaten (aland 13 9,225 3q 1t @ $22 50 per aq N prorated @& 60% (9/15). Mo adwaled increase
‘Indrect salaried are adjusted based on a 3% increase each year,

*Contrac| agminiatration is sdjusisd besed on a 3% mereasa each year,

“Conlract support cosl s edjusied basad on & 3% increass aacn year.

“Data eonvarsign end Iraining cos! are only incurred in yeas 1 for the inilial 3 boreughs and in yesr 3 for the remaining 2 borougha.

Ime

NYC-WTC_000137898

no 3% increase.
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