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COMMENTS OF U.S. REPRESENTATIVE JERROLD NADLER (NY-08)
EPA SCOPE OF WORK
WORLD TRADE CENTER BUILDING REMEDIATION

icct Monit ir S 1 ogniract

A. Introduction

L]

The term “'aparteent” in \Le final sentence too restrictive. The term “dwellivg” sbould
be used to clarify thai the Scope of Work apples o ali unils, such a3 condommi iTs,
co-ops, privale homes, ete.

B. Qualhfications

2reject Monitors should not simply be poople with a NYS Asbestws Project Montiter
certificate. There should also be EPA eroployees on site, such as On-3cene
Coordinaters er Project Managers, and they must document al) actions taken at the
response site.

C Specificarions

NYC-WTC_000144714

The Scope of Worlt imp.ies that Project Monitors will receive infonmation from the
EPA Hotling, schedule appointments, and ensure thal clean-up astivities comply with
the Scope of Work., However, Project Mopitors will not actually be on-site during
clean-up activities. Only Air Monitoring seehnicians are required to be on-site. The
Scope of Work males ro mention of anyene from EPA or OSHA being present at the
sit2. There mus’ be federa! personne! on-site to ensure that ajl activities comply with
the Scope of Work. Coampliance must not be confirmed via second-hand infopmation.
Federal personnel at the response scene must enfozce it. In accordence with OSHA
Regulation 25 CFR 1926, there must be a “compstant person” present at the site to
ensure the approprate handling of matenial, hazards and to ensure werker safety and
health.

The EPA must ensure that the Hotline 15 staffed with people who can communicale
with ali members of the public, including tenants of Chinatewn, members of the
Spanish-speaking community, and all other residents who speak English as z second
language.

3{e) says that “the projest manager shal! advise the secupant or his/her authorized
rearesentative on the advanrages and disadvaneages regarding the use of the
equipment...{aggressive air testing].” What are the advantages and dissdvantages that
wil| be presented to the oceupant? Who qualifies as an “authorized representanve’” of
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the occupany? Aggressive air testing should be mandated and not dependent on
presentations made by individuals on site.

. 3(j) states al! information must be maintained on & software progrars acceptable to the
U.S. EPA. Allinformation in this database mus? also e zccessible 10 the public and
clected officials (GZTF, CAG).

. The Sampling Procedures state that project repents, including sign-off sheets, must be
forwarded 1o the U.S. BPA and NYCDEP. These project reports and sign-off chests
raust also be forwarded 1o the cccupants, and made available to the public aad elected
officials [GZTF, CAQG).

> In addition to air sampling, an equal number of microvac samples should be taken
following the precedures of ASTM 5745-9S and analyzed using Trantmission Electron

Microscopy (TEM).
Scope of Work A

Thbe procedures under Scope of Work A apply 1o the clean-up of “minimmal dust accumulations.”
The term “‘nunimal dust” {5 only defired as a “light tozting.” Neither o these termys are legal
definitions. Tt will be solely up to the EPA coordirator 1o determine if a site has minima! dust
arnd app.y Scope of Wark A. However, the EPA caordinator must only be given information
regarding the presence of debris. The Scope of Work does no say that the EPA coordinarer will
actualiy have to be present on sil«, and perform the visual inspsction. There are alze concers
with some of the specific procedures in Scope of Werk A-

Drocedure 83 grates that individuals pecforming clean up activities are not required to wear
personal protective aquipment or respirators  This is unaceeptable Al workers must weas
personal protective equipment and respirators. The health and safety of those performmy the
work, as well as these presen? al the site, must be protected, and &ll response actions rmus?
comply with al! applicab.e povernment regulations.

Procedure ¥4 provides that awr condition units will be pulled into the interior space and cleaned.
Will this be done belore or after the rest 0¥ Uie apartrent is remediated? The removal of the air
conditioners may disburse kazardous substances and increase exposure to those present. It may
also not be possibie w fully clean air conditioners Ay remacval of air condition units must be
done in a manner that contains hazarcous substances that may be present. The air conditioners
should be remaved, bagged, sealed, disposed of as haza:dous waste, and replaced by a
goverment agency or chanity organization.

Procedurc #5 states that additionai clean-up procedures shall be performed where visible dust is
ohserved. What are these additionsl] clean-up procedures? It 2'so states that air sampling shall
be performed after the area is fee of dast accumalations. As previcusly stated, wipe-samples
should be performed in addition to air sampling.

Procedure #6 states that the resul's of personal air monitoring shall be shared immediataly with
QOSHA, the ampjoyer, the woriers or their represzntatives. The resulis shoald also be made
available to the occupant and aj] other people present a' ‘he site when the mon:toring Wias
conducted.

i
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As 3 whole, Scope of Work A presents serious concerns. It is not clear that Scope of Work A is
appropriate for any aspect of the remediation of buildiags following the collapse of the World
Trade Center. EPA made clear that the remediation wouid follow all applicable government
reguiations. This is also staied in the opening paragraph of the entire conqact However, the
contract provides for a less smrgen: remediation: in some bwildings, without clanfying why suck
a scheme is justified, or the legal authority that supposis iz scheme.

Scope of Work B

Scope of Work B applies to units where “a visual inspection was performed and visible
accumulations of debris from the collapse of the WTC was identified.” First, as previously
stated, the information regarding the presence of debris is sumply pzovidad to the EPA, azd net
sctually obuined by EPA personnel. This ts problematie 1f BPA is to exercise sffectve
oversight. Second, it 18 not ciear if EPA, or prajzct momiters, will be allowed to determune tha:
there is debris, bat it it is not from the WTC. If so, what are the criteria for making such 2
determination? The burden should not be placed on tenants and building owners 10 prove tha:
debris is in fact fom the WTC. Tt should be clear that ¢! buildings withic the zore of
contamination qualify for the remedizrion program.

Scope of Work B rove closely complies with appiicable federal regulations However, Scope of
Work B states that it only “‘consists of generic procedures to be fdliowed,” and that e “cican-up
af vizible accurnularions of debris will require the subemi*al of a site specific scope of wotk ™
Contraciors perforrning the work at *he site must nat havs broad diserenor to decide which
procedurss to follow when remediating buildings. Tvmust t2 made clear which procedures niust
be insluded in site-specific scopes of work, and it must be mads clear .n what regard site-specific
scopes of werk are allowed tc daffer. More importantly site apecific scopes of wark must
coropiy with all applicable governmen: regulations, including OSHA regulatior 29 CFR 1625,
NYS DOL and NYC DEP segulations.

Procedure #10 states that negative pressure ventilation equipment shall be changed every 20
mmutes. This procedure choid be modified so that it is ¢hanged every 15 miputes. Ifnepative
air systezns are {0 be used, make-up air must be from areas that have already been cleaned.

Procedure ®.1 provides that after detns is removed, surfaces wall be HEPA vacuumed, and then
a second cleaning shall be perfermed. The Scope of Wark mnuat specify the tleaning method that
will be perfonned foliowing HEPA vaccuming, and this mzthod must be one that will remediate

all the hazardous substances, pclintants and contaminarts that may be present in WTC debris, or
that has been docurnented as present inside anits,

Generzl Congemns

Is this an BPA Scope of Work or 2 NYC DEP Scope of Work? If BRA is the lead agency, then
all prepared writlen pratocoliascopos of wark must be under the heading o the EPA

NYC-WTC_000144716
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{5 the Project Manager the same as the Project Monitor? There must be an EPA Project Manager
or OSC that aversces and coordinates this project.

If the EPA has determined that Scope of Wozk A shall apply to an apartment, but the accupant
requests ramediation according to Scapz of Werk B. will the EPA provide remediation following
the latwee?

The Scope of Work does not make clear where occupants will be while the remediation takes
piace. Occupants shouid no” be present while remediatior. is conducted, as most occupants will
not have the proper certiScaticn or medical approval mecessary o wear protective equipment and
respirators. Occupants should no” retum to their homes until the post-abatemnent test restliy
demonstrale that the materials have beep successfully remadjated. 1€ necessary, the federal
government should provide temporary relocation expenies for dzcuparts until their dwellings
have been successfully remediated.

There must be a post-abatement testing protocs! for all hazardous substances, pollutants and
contaminants that may be present in WTC debris or that has been decumented as present insid-
units Post-abatement testing must include, butis not limited to, ashestos, dioxin, Sbryus
material, fine and ultra fine particulates, lead, and mercury. As praviously :*ated, post-shaterment
testing must include an equal pumber of mictovace samp'es takeg following the procedures of
ASTM 5755-9% and analyzed using Transiission Electron Micrescopy (TEM).

It is also not clear that the cleaning metheds provided in the Scope of Work wAll remadiate a'l of
these materials. For example, simply we*-wiping and HEPA vacuumirg may not remedzate
mercury. Methods must be employed that will successfully remediate all of these materials.

The Scope of Work must allow a Citizens Advisory Group to split samples so that there can be
independent test results ta compare against that of the contractors.

The Scope of Work must include remediation of all HVAL systems and dust work present at the
response site, and all common areas ef buildings. Pogi-abatement testing must inelude dust
samp.es inside the HVAC systemns and duct work,

All dust and dsbris rernediared under this contract, and the equipment used to remediate this
material, whether under Scope of Work A or Scape of Work B, must be coasidered hazardous
waste and disposed of accordingly.

The Scope of Wk must include all indoor spaces downtown, includipg, but not lim:ted to,
commercia! buildings and schools.

Lie Scope of Work must provide for remediation of buildings as a whole, not just unit by unst,
Remediation should aot commence urtil 2 building has been organized so thar the ciean up can
be conducted comprehensively and the threat of recontamination can be mitigated.

The Scope of Wark rmust be expanded beyond the arbitrary bourdary of Canal Street to include
all areas contarninated by Worid Trade Center debns, such as Brooldyn, New Jzrsey and North
of Cana! Street in Manhattan. In sdditon, the EPA must provide translators 1o cnsure effective
cornmunication between the agency and all members of the community.

NYC-WTC_000144717
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The Scope of Wotk must be consistent with the detennination made by Secretary of OSHA John
Henshaw on January 31, 2002 that zll the settled dust from the collapse of the twin towers must
be presumed to contain ashestos, a1d therefore, OSHA reaulations 29 CFR 1926 apply to the
removal of this mavecial. The procedures in the Scops of Work must comply with these
regulations, s well as i other applicable federal, state and city regulations

NYC-WTC_000144718
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Morton, Lisette

TR R St RN ]
Fram; Rutkin, Amy
Sent: Friday, May 17,2202 1212 PM
To: Merton, Lisatte
Subject FW: EPA PROPOSAL
-0 .

From: matnasmrrwmomra e Pli :

Sent: Friday. May 17, 2002 11-54 AM
To: Rutkin, Amy

Ce egesmer@guges camr

Subject. EPA PROPOS3AL

Dear Amy,

Hara are my comments. They are based on my perspectve as a tanant of 128
Cedar Street, with 10 windows directly facing the WTC sie on Liberty Street
and Greenwich Stree:, We are onae of the buldings “on the rim * wrich is

still uninnacitabie

Elian Gesmer nas answered tre document with specifics and | agree with
everything sk2 has wnlten, | wouly kke '8 add gerera comments where the
EPA plan as writen aces no! mest the neaas of My Sui.aing 3no the area.

1. The fabric of this neighbarhood i such that resicentiai and dusiness
sectors cannot L@ seraraled. Any pian ¢rat dees not agaress this s« watian

1s adequate. Fo-wsanze, 125 Cedsr’s cirect negnbors a-e the Eng:ne
10/Lad3er 10 firenouse and Deutsche Bank. Any rerrediat.on or 'ack therack of
these buiidings directly affects Js.

2. The pian names EPA as the ovaers.ght agency but does not adequately gefine
the scope of erthe” the p'an or EPA'S authority. Any piar for cleaning must

take @ ragianal approach or at the m'aimuem Lleck by tlock it Joes n¢ gocd

to clean a ~u~g&e dwalling space i a tontam rated buiding. )t dees rc geod

ic clean a sing'e burd! "\g surroLVndel oy canmmirsled bulloings. R does "o
§oo3 tw clear: 2 tlock of buildings be‘crs adjace~! streels are excavated for
scheduied repair ang construction of Ing city's infragtructure.

3. Some agency, Fopefury EPA. heeds to ccordinate the actors of ait city,
siate and federal agenc.es 1o prever: "eCorRmiralisn and provige a1igca .
consisent approacn to the cleaning process as a whole,

4. What are the imits ¢f EPA auiho~ly re indiviuais and real esbale
owners? Can tng EPA gemano hat cleanirg akg place in situahors where
debris exisis? Ora bopes sC.

5. Work Scheduie B does not adequaley address cleaning of pgreonal
possess'ons Guidelnes need ta ba arawn and seated -« at categnrnies of
possess on carnat de cleaned ana ™ust be cisposed of (for nat=nze. many of
48 at 128 Cadar have been 0id th's irciudes soft texti'es uprolitereg
turniture. and anything 2'ectsonic of with elect’s TOWwrs;.

6. As a corollary to #5, there 's Ao s2ated policy regarding wno wil be
responsib.e fer replacing possessions determined ta te uncleanatle

Finally, | hope that the EPA policy for testing tefore work car begh in
calegory B buildings is adeguare. |f EPA dons rot test befare clea®up, t

1

NYC-WTC_000144719
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not only puts workers at risk but provides a perfect poli

) } politeal cpportuni
{0 continue to say that thera has bean no contamination, baszz on te?ts
performed after the cantamination nas beer ramoved

Serry to be so Iate with this | got the email me ! i
! 0! massage th’
10:30. Hope it is use'ul and tharks for including mge. s merning 3t

Pl

Uigpiaced Resident
125 Cadar Steet

' NYC-WTC_000144720
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Morton, Lisette

From: Rulkin, Ay

Sent:  Friday, May 17, 2002 11'57
To: Marton, Lisette

Subject: Fw: EPA Proposal

-----Qng'nal Megsage-----

From: Ellan Gesmer maiito: EyesmerBguiges.com)
Sant: Friday, May 17, 2002 12.51 AM

To: Rutkin, Amy

Ce: egesmer@gulges.com

Subject: EPA Proposal

Dear Amy.

Here are my comments. These are based on my perapactive as the attorrey for the teniants of 125 Cedar St
ard in particuiar, on my experience of 'y rg to negelale an ggreemen wth their ‘antlore ungar which ! aoula
clean thair spaces. (wheh we're actually ciose 10 signng.)

Post-Clearup Samp 1 procedures: The 2u-ding s elevalor(s: £notid be run before saraing stats

Scope of Work A,
para. 1. - Who other ihan an occupant cowid be an "authones persen?” 'n addition, an ocvupant present

during slesning must be given apprag-ale petsong! protedtive equ pment and rosprator

para. 4, The surfaces *0 ve ceanad sheuld aiuo include the interor of all furniture ang applianzes.

Scope of Work B, .
para. *7. The comparable paragrepr in Scope of Work A groviges for the cleanrg o’ appliances and

ecuipment. Scope of Viork B doas f¢t s orevide iU S imporant tha' aopiancas He Seaned: ¢, f ey cannot b,
they shouid ba remcved ang reflased by 2 govertmenl dgercy 97 cranty. The comparadle peragrapr o Scope of
Work A also provides ‘of the c.ean’ g of ne:sara) pfepety Such as panary; Scape of Work B 408§ N0t adress
trus.

This paragraph >hauld ise provida 'hat beth the extenar ana srienor of furhitute De cleaned - tor example,
cupboards, bureaus, file caninets, elc

This paragrapt wou d perma a by 'd-~g Cwna iy apprave of the J'5pasal of oroperty withe st ihe aoprovai of
the un't gctupani COWEVET. SRy 148 LMit 3ccugant Shew'd be anle (o aprave INB ¢:§0058 . T ws U en f1ogy res
the unit occupant be aresent (a5 ic azproar ate. to pratect e safety of personef oraperty). 20 segwently, the
Wit occupant must be prov.den with aparoariale Personal prulectve LLPment SN0 respiater

It may aiso D= necessaty for persoa. pragery ‘o De stored while the cleanirg is going forward , in tha! avent,
the EPA should arrange 21 the movirg and storage of those tems.

General Commanrty:
The Scepe of Work shou'd nrovide that the axterinr of @acn huild ng, 11cluaing hght coyrts ard aif shafts, be

thoroughiy cleaned sefore the somrancameni of nterer 2teermng At 125 Cadar. for examiela e s 5.Ch as ar
concitioners are al tha battem af i~ 2 g~a“t These mus! be rarowed, ad tre a't shaft itsalf thoroaghly

cleaned.

Post-abatement lasirq shauld 3 s0 2e apne tor maold, whigh i5 8 5€mcus problem i buildings whieth have
remaingd vnossupiad Snce Saptomber * 4. 2% andropriate elean ng Brocedures MuSt T6 used to remove moid.

SN0

NYC-WTC_000144721
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Ope s 3.9 €

Best ragai s,

Blen Gesmer, Esq

Suleimet & Gesmer PC

431 Breadway Suite 1001

New York, ~ew verk 10013-340
phone; 2°92-218-2114

fax 212.956-2762
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